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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
17  CFR  Part  1027] 

[Etocket  No,  AO-3121 

MILK  IN  UPPER  CHESAPEAKE  BAY, 

MARYLAND,  MARKETING  AREA 

Decision  on  Proposed  Marketing 
Agreement  and  Order 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.), 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900) ,  a  public  hearing 
was  held  at  Baltimore,  Maryland,  on 
February  2-13  and  March  9-13,  1959, 
pursuant  to  notice  thereof  issued  on  Jan¬ 
uary  14,  1959  (24  F.R.  428),  upon  a  pro¬ 
posed  marketing  agreement  and  order 
regulating  the  handling  of  milk  in  the 
Upper  Chesapeake  Bay  marketing  area. 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator,  Agri¬ 
cultural  Marketing  Service,  on  Septem¬ 
ber  17, 1959  (24  F.R.  7530),  filed  with  the 
Hearing  Clerk,  United  States  Depart¬ 
ment  of  Agriculture,  his  recommended 
decision,  containing  notice  of  opportun¬ 
ity  to  file  written  exceptions  thereto. 

The  material  issues  of  record  relate 
to: 

1.  Whether  the  handling  of  milk  pro¬ 
duced  for  sale  in  the  proposed  marketing 
area  is  in  the  current  interstate  com¬ 
merce,  or  directly  burdens,  obstructs,  or 
afiects  interstate  commerce  in  milk  or 
its  products; 

2.  Whether  marketing  conditions 
show  the  need  for  the  issuance  of  a  milk^ 
marketing  agreement  or  order  which  will  ’ 
tend  to  effectuate  the  policy  of  the  Act; 
and 

3.  If  an  order  is  issued,  what  its  pro¬ 
visions  should  be  with  respect  to: 

(a)  The  scope  of  regulation; 

(b)  The  classification  and  allocation 
of  milk; 

(c)  The  determination  and  level  of 
class  prices; 

(d)  The  distribution  of  proceeds  to 
producers ;  and 


(e)  Administrative  provisions. 

Findings  and  conclusions.  Upon  the 
evidence  adduced  at  the  hearing  and  the 
record  thereof,  it  is  hereby  found  and 
concluded  that: 

Character  of  commerce.  The  han¬ 
dling  of  milk  in  the  Upper  Chesapeake 
Bay  marketing  area  (concluded  to  be  a 
more  appropriate  name  for  the  market¬ 
ing  area  than  the  name  “Baltimore” 
proposed)  is  in  the  current  of  interstate 
commerce  and  directly  burdens,  ob¬ 
structs,  or  affects  interstate  commerce 
in  the  handling  of  milk  and  its  products. 

The  production  area  for  the  proposed 
marketing  area  is  largely  coextensive 
with  that  for  the  Washington,  D.C,,  mar¬ 
ket  and  overlaps  that  for  the  Philadel¬ 
phia,  Pennsylvania,  New  York-New  Jer¬ 
sey,  and  Wilmington,  Delaware  Federal 
order  markets  as  well  as  that  for  a 
number  of  local  Pennsylvania  markets. 
Of  the  2,457  farms  holding  permits  to 
supply  milk  for  the  city  of  Baltimore  in 
the  month  of  December  1953,  143  were 
located  outside  the  State  of  Maryland. 
Fifty- three  of  these  farms  were  in  the 
Commonwealth  of  Pennsylvania,  66  in 
the  State  of  West  Virginia,  23  in  the 
State  of  Virginia  and  one  in  the  State  of 
Delaware. 

Dealers  operating  in  the  local  market 
receive  large  quantities  of  fluid  cream 
and  condensed  milk  from  plants  located 
outside  the  State  of  Maryland.  As  of 
December  1958,  41  out-of-State  plants 
held  current  permits  to  ship  milk  or  milk 
products  into  the  State  of  Maryland. 

It  is  not  possible  to  determine  from 
the  record  the  specific  products  which 
are  moved  from  each  of  such  plants. 
However,  it  is  apparent  that  the  permits 
are  not  restricted.  While  the  principal 
product  has  been  fluid  cream,  shipments 
of  whole  milk  and  other  products  have 
been  made.  In  addition  sour  cream, 
cottage  cheese,  ice  cream  and  ice  cream 
mixes  are  regularly  disposed  of  in  the 
local  market  from  out-of-State  plants. 

Several  of  the  larger  dealers  doing  the 
Pfincip>al  part  of  their  business  in  the 
proposed  marketing  area  operate  retail 
routes  extending  into  the  State  of  Penn¬ 
sylvania  where  they  regularly  compete 
with,  dealers  whose  plants  are  located  in 
Pennsylvania.  A  number  of  Pennsyl¬ 
vania  dealers  with  plants  located  in 
Lancaster  or  York  Counties,  some  of 


whom  receive  milk  from  both  Pennsyl¬ 
vania  and  Maryland  farms,  operate  retail 
and  wholesale  routes  in  the  proposed 
marketing  area  in  direct  competition 
with  l(x;al  Maryland  dealers  and  dealers 
whose  plants  are  located  in  the  city  of 
Baltimore.  In  other  parts  of  the  pro¬ 
posed  marketing  area,  handlers  regu¬ 
lated  under  the  Wilmington,  Delaware, 
order  purchase  milk  from  both  Delaware 
and  Maryland  dairy  farmers  and  operate 
routes  in  competition  with  local  Mary¬ 
land  and  Baltimore  City  dealers.  Balti¬ 
more  City  dealers  also  distribute  milk  in 
other  parts  of  the  Eastern  Shore  portion 
of  the  proposed  marketing  area,  directly 
or  through  subdealers,  on  routes  in  com¬ 
petition  with  local  Maryland  dealers  and 
dealers  whose  plants  are  located  in  the 
southern  portion  of  the  State  of  Dela¬ 
ware.  Baltimore  City  dealers  distribute 
milk  in  parts  of  the  proposed  marketing 
area  and  outside  of  the  proposed  market¬ 
ing  area  in  direct  competition  with  han¬ 
dlers  regulated  under  the  Washington, 
D.C.,  marketing  order. 

From  time  to  time,  contract  sales  to 
Government  installations  in  the  pro¬ 
posed  marketing  area  are  made  from 
Pennsylvania  and  New  Jersey  plants. 
Baltimore  and  local  Maryland  dealers 
regularly  compete  with  out-of-State 
dealers  in  bidding  to  supply  such  outlets. 
During  1958  one  Baltimore  dealer  dis¬ 
posed  of  more  than  four  million  pounds 
of  fluid  milk  under  contract  to  the  Dover 
Air  Force  Base  at  Dover,  Delaware. 

The  Maryland  Cooperative  Milk  Pro¬ 
ducers,  Inc.,  representing  the  majority 
of  dairy  farmers  supplying  Baltimore 
City  dealers,  moves  its  members’  milk 
from  plant  to  plant  as  needed.  Milk  not 
needed  for  l(x:al  fluid  consumption  is  dis¬ 
posed  of  to  out-of-State  points,  partic¬ 
ularly  in  New  Jersey,  for  fluid  disposition 
or  is  moved  to  local  plants  for  manufac¬ 
turing  uses.  Products  processed  at  such 
plants  are  disposed  of  on  the  national 
market  in  direct  competition  with  similar 
products  from  all  parts  of  the  country. 

Prom  the  foregoing  it  is  concluded  that 
the  handling  of  all  milk  in  the  proposed 
marketing  area  is  in  the  current  of  in¬ 
terstate  commerce  or  directly  burdens, 
obstructs  or  affects  interstate  commerce 
in  milk  and  its  products. 

Need  for  an  order.  Marketing  condi¬ 
tions  in  the  Upper  Chesapeake  Bay  mar- 
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keting  area  justify  the  issuance  of  a 
marketing  agreement  and  order. 

The  Maryland  Cooperative  Milk  Pro¬ 
ducers,  Inc.,  has  been  in  existence  since 
1918  and  represents  a  majority  of  the 
dairy  farmers  regularly  supplying  the 
market.  The  cooperative  markets  milk 
on  a  classified  use  basis,  pools  the  pro¬ 
ceeds  therefrom  and  returns  a  blend 
price  tC'  its  member  producers. 

During  World  War  II  and  the  imme¬ 
diate  postwar  years  the  milk  supplied  by 
dairy  farmers  in  the  local  milkshed  was 
insufiBcient  to  meet  the  fiuid  needs  of  the 
market.  This  condition  generally  per¬ 
sisted  until  1953.  Through  1949  the  Class 
I  price  established  by  the  cooperative 
and  the  blend  price  returned  to  its  mem¬ 
bers  were  virtually  identical  with  the 
result  that  all  dealers,  whether  buying 
from  the  cooperative  on  a  classified  use 
basis  or  from  independent  producers  on 
a  flat  price  related  to  the  cooperative’s 
blend  price,  paid  about  the  same  price 
for  milk  for  fluid  uses.  Since  1949  the 
spread  between  the  cooperative’s  Class  I 
price  and  blend  price  has  substantially 
widened. 

While  no  handler  in  the  market  re¬ 
ceives  his  entire  supply  of  milk  through 
the  cooperative,  four  or  flve  of  the  ten 
Baltimore  City  handlers  have  regularly 
purchased  a  very  large  proportion  of 
their  fluid  needs  from  the  cooperative. 
Other  handlers  buying  primarily  from 
independent  producers  purchase  supple¬ 
mental  milk  from  the  cooperative  on  a 
spot  basis. 

As  the  spread  between  the  coopera¬ 
tive’s  Class  I  price  and  blend  price  has 
increased,  handlers  who  regularly  pur¬ 
chase  the  bulk  of  their  milk  through  the 
cooperative  have  found  themselves  at  a 
substantial  competitive  disadvantage 
with  handlers  purchasing  primarily 
from  independent  producers  at  prices  re¬ 
flecting  the  cooperative’s  blend  price. 
In  an  effort  to  reach  a  more  equitable 
position  in  relation  to  the  dealers  pur¬ 
chasing  on  a  flat  price  basis,  association 
buyers  have  attempted  to  replace  their 
classified  purchases  with  milk  pur¬ 
chased  from  independent  producers  or 
from  other  sources. 

In  1954,  one  Baltimore  dealer  shifted 
approximately  120  dairy  farmers  with 
an  average  daily  production  of  about 
9,000  gallons  from  the  Washington  to 
the  Baltimore  market  with  no  significant 
addition  of  Class  I  sales.  These  dairy¬ 
men  were  paid  on  a  flat  price  basis  which, 
while  higher  than  the  cooperative’s  blend 
price,  did  not  reflect  the  full  use  value  of 
the  milk.  To  the  extent  that  this  milk 
displaced  milk  previously  supplied  by  the 
cooperative  in  Class  I  use  it  increased  the 
divergence  between  the  Class  I  and 
blend  price  and  placed  further  pres¬ 
sures  on  competing  handlers  to  acquire 
greater  volumes  of  milk  for  bottling 
needs  at  less  than  classified  prices. 
Several  months  later  an  additional  3,000 
gallons  of  milk  per  day  was  made  avail¬ 
able  to  the  market  on  a  flat  price  basis 
and  dealers  began  a  concerted  effort  to 
Induce  cooperative  members  to  leave  the 
association.  The  difference  between 
the  association’s  Class  I  and  blend  price, 
which  in  1953  averaged  $0.91,  increased 
to  $1.07  in  1955. 


On  April  1,  1956  a  Baltimore  dealer 
contracted  for  his  milk  supply  with  a 
Greencastle,  Pennsylvania,  plant  oper¬ 
ator  receiving  milk  from  approximately 
200  dairy  farmers.  The  increasing  vol¬ 
umes  of  purchases  by  Baltimore  dealers 
on  a  flat  price  basis  from  sources  other 
than  the  cooperative  have  resulted  in 
substantial  loss  of  Class  I  sales  by  the 
cooperative  and  hence  lower  returns  to 
its  member  producers.  Since  milk  from 
non-association  sources  is  purchased  at 
prices  related  to  the  association  blend,  a 
reduction  in  returns  to  the  cooperative 
members  reflects  a  reduction  in  returns 
to  all  producers. 

In  1956  the  association  requested  a 
hearing  to  consider  a  Federal  order  for 
the  market.  The  hearing  in  this  matter 
was  held  in  the  latter  part  of  1956.  Fol¬ 
lowing  the  hearing  and  effective  Febru¬ 
ary  1957,  nine  of  the  ten  Baltimore 
dealers  accepted  the  “Terms  of  Sale’’ 
offered  by  the  association  and  the  asso¬ 
ciation  accordingly  withdrew  its  request 
for  an  order,  anticipating  that  market 
stability  then  could  be  reestablished 
without  the  assistance  of  a  Federal  order. 
As  a  result  of  these  negotiations  the 
Greencastle,  Pennsylvania,  supply  was 
withdrawn  from  the  market. 

The  “Terms  of  Sale’’  effected  In  Feb¬ 
ruary  1957,  expired  in  April  of  1958  and 
dealers  renewed  their  efforts  to  buy  in¬ 
dependent  milk.  In  September  1958,  the 
largest  Baltimore  dealer  closed  his 
manufacturing  plant  and  Initiated  a 
drive  for  independent  producers  offering 
a  flat  price  of  11  cents  over  the  coopera¬ 
tive  blend  price.  Other  dealers  also  in- 
cresised  their  procurement  from  other 
than  cooperative  sources.  The  buying 
advantage  enjoyed  by  flat  price  pur¬ 
chasers  has  placed  the  association  at  an 
ever-increasing  competitive  disadvan¬ 
tage  in  marketing  its  members’  milk  on 
a  classified  use  basis  and  has  substan¬ 
tially  increased  its  percentage  of  milk 
disposed  of  for  other  than  Class  I  use. 
By  February  1959  almost  30  percent  of 
the  fluid  sales  of  the  ten  Baltimore  deal¬ 
ers  represented  procurement  from  inde¬ 
pendent  producers  as  compared  to  only 
12  percent  as  late  as  1950. 

In  an  effort  to  preserve  Its  established 
Class  I  outlets,  the  Maryland  Cooperative 
Milk  Producers.  Inc.  has  priced  milk  to 
its  buyers  at  prices  calculated  to  meet  the 
competition  from  the  flat  price  buyers 
in  their  regular  trade  and  the  competi¬ 
tion  from  outside  dealers  on  contract 
business  for  Goverruii^nt  installations. 
At  the  time  cf  tne  hearing  at  least  four 
different  Ciass  I  prices  were  applicable 
to  the  same  quality  milk.  Notwithstand¬ 
ing.  the  cooperative  has  not  been  able  to 
maintain  its  Class  I  outlets  in  the  market 
and  as  a  result  an  ever-increasing  pro¬ 
portion  of  its  milk  has  been  disposed  of 
for  other  than  fluid  uses. 

The  close  interrelationship  of  the  Up¬ 
per  Chesapeake  Bay,  Washington  and 
Philadelphia  milksheds  clearly  indicates 
the  necessity  for  price  alignment  between 
markets.  Any  substantial  price  disparity 
will  result  in  a  loss  of  producers  to  the 
higher  priced  markets  and  will  seriously 
jeopardize  the  maintenance  of  an  ade¬ 
quate  milk  supply  for  the  Upper  Chesa¬ 
peake  Bay  market.  During  the  latter 


part  of  1958,  a  Philadelphia  handler  so¬ 
licited  cooperative  members  and  inde¬ 
pendent  producers  on  this  market  and 
producers  on  the  Washington  market,  all 
located  in  the  Eastern  Shore  area,  and 
developed  a  tank  route  for  Philadelphia. 
Most  of  this  route  was  comprised  of 
former  Baltimore  shippers.  Another 
Philadelphia  handler  developed  a  tank 
route  from  the  Washington-Frederick 
County  Maryland  portion  of  the  milk- 
shed. 

It  is  concluded  that  the  issuance  of  a 
marketing  agreement  and  order  for  the 
Upper  Chesapeake  Bay  marketing  area  is 
necessary  to  re-establish  market  stability 
and  assure  a  continuing  adequate  supply 
of  pure  and  wholesome  milk  for  the 
market.  Such  order  will  tend  to  effectu¬ 
ate  the  declared  policy  of  the  Act.  The 
adoption  of  a  classified  pricing  plan  on  a 
marketwide  basis,  based  on  audited  utili¬ 
zation  of  handlers  will  provide  a  uniform 
system  of  pricing  milk  to  all  handlers 
and  will  insure  a  fair  and  equitable  re¬ 
turn  to  all  producers.  Public  hearing 
procedure  as  required  by  the  Agricultural 
Marketing  Agreement  Act  will  assure  full 
opportunity  for  representation  of  all  in¬ 
terested  parties  in  presenting  Informa¬ 
tion  on  marketing  conditions  and 
participating  in  the  determination  of 
prices  for  milk  for  the  marketing  area. 

Marketing  area.  The  marketing  area 
as  herein  proposed  includes  all  of  the 
territory  in  the  city  of  Baltimore,  the 
town  of  Laurel  in  Prince  Georges  County, 
the  counties  of  Anne  Arundel,  Baltimore, 
Caroline,  Carroll,  Cecil,  Dorchester,  Har¬ 
ford,  Howard,  Kent,  Queen  Annes,  Som¬ 
erset,  Talbot,  Wicomico  and  Worcester 
and  the  northern  portion  of  Calvert 
County,  all  in  the  State  of  Maryland,  to¬ 
gether  with  all  piers,  docks  and  wharves 
connected  therewith  and  including  all 
territory  which  is  occupied  by  Gov¬ 
ernment  (municipal.  State  or  Fed¬ 
eral)  installations,  institutions  or  other 
establishments. 

The  maximum  area  of  regulation  as 
set  forth  in  the  proposals  contained  in 
the  hearing  notice  included,  in  addition 
to  the  area  herein  proposed,  the  northern 
portion  of  Frederick  County,  Camp 
Ritchie  in  Washington  County,  the 
southern  portion  of  Calvert  County  and 
a  substantial  portion  of  Prince  Georges 
County. 

The  area  as  herein  proposed  is  slightly 
in  excess  of  5,500  square  miles  in  size  and 
according  to  the  1950  census  had  a  total 
population  of  more  than  1,600,000  in¬ 
cluding  900,000  within  the  city  limits  of 
Baltimore.  Maryland  State  Planning 
Commission  p(H)ulation  estimates  fore¬ 
cast  a  population  growth  in  the  area  to 
slightly  in  excess  of  2,000,000  persons  in 
1960.  These  figiires  exclude  a  very  sub¬ 
stantial  influx  of  temporary  residents  to 
the  shore  areas  during  the  summer  rec¬ 
reation  months. 

Milk  for  the  marketing  area  as  herein 
proposed  is  produced  under  the  applica¬ 
ble  health  regulations  of  the  city  of  Bal¬ 
timore,  the  State  of  Maryland  or  the  city 
of  Frederick.  Milk  produced  under  in¬ 
spection  of  the  Baltimore  City  health 
department  is  sold  throughout  the  area 
since  it  is  acceptable  under  all  of  the  ap¬ 
plicable  ordinances.  Milk  produced 
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under  State  or  local  health  Inspections, 
while  generally  of  similar  quality,  ap¬ 
parently  cannot  be  distributed  in  the  city 
of  Baltimore. 

While  no  route  distribution  Is  made 
within  Baltimore  City  from  plants  lo¬ 
cated  outside  the  city,  the  entire  pro¬ 
posed  area  outside  the  city  is  served 
generally  by  Baltimore  dealers  in  compe¬ 
tition  with  local  and/or  out-of -State 
dealers.  Two  of  the  larger  dealers  oper¬ 
ating  within  the  city  also  operate  routes 
directly  or  through  subdealers  through¬ 
out  the  proposed  area.  A  third  Balti¬ 
more  dealer  also  distributes  throughout 
the  area,  from  routes  originating  at  his 
Baltimore  plant  or  from  the  Salisbury 
plant  of  a  subsidiary  corporation,  milk 
for  which  is  supplied  in  either  packaged 
or  bulk  form  from  his  Baltimore  bottling 
plant  or  his  Westminster  (Baltimore  ap¬ 
proved)  supply  plant.  A  number  of 
other  Baltimore  dealers  distribute  gen¬ 
erally  in  all  except  Calvert  County  and 
the  Eastern  Shore  counties. 

The  southern  two-thirds  of  Baltimore 
County,  a  highly  developed  suburban 
area  with  a  high  concentration  of  popu¬ 
lation,  is  the  area  in  which  the  greatest 
overlapping  of  route  sales  by  the  several 
dealers  occurs.  All  ten  Baltimore  dealers 
operate  routes  here  in  direct  competition 
with  three  local  Baltimore  County 
dealers,  one  Carroll  County  dealer  and 
one  Pennsylvania  multiple  plant  dealer. 
Seventy  percent  of  the  total  population 
of  the  county  is  urban  according  to  the 
1950  census. 

The  southern  portion  of  Harford 
County,  while  less  urbanized  than  Balti¬ 
more  County,  is  a  concentrated  area  of 
sales  with  substantial  overlapping  of 
dealers’  routes.  The  area  is  served  by 
six  of  the  ten  Baltimore  dealers,  two 
local  dealers  (one  from  Baltimore 
County  and  the  other  from  Cecil  County) 
and  the  multiple  plant  Pennsylvania 
dealer.  Located  in  this  area  are  the 
Edgewood  Army  Chemical  Onter  and 
the  United  States  Proving  Grounds  for 
which  Baltimore  dealers  have  been  the 
principal  suppliers  in  recent  years.  In 
1958  they  supplied  nearly  five  million 
pounds  of  milk  to  these  two  installations. 

Much  of  the  area  beyond  the  city  of 
Baltimore  and  its  suburbs  is  essentially 
rural  in  character  and  population  den¬ 
sity  is  relatively  low.  Nevertheless,  each 
segment  of  the  area  represents  a  sub-^ 
stantial  area  of  sales  for  affected 
handlers. 

The  town  of  Laurel  and  the  counties 
of  Howard,  Anne  Arundel  and  the  north¬ 
ern  portion  of  Calvert,  except  for  minor 
sales  by  handlers  presently  regulated 
under  the  Washington,  D.C.,  order  and 
by  small  local  dealers,  are  served  almost 
exclusively  by  Baltimore  dealers.  Situ¬ 
ated  in  Anne  Arundel  County  are  the 
U.S.  Coast  Guard  installation  at  Curtis 
Bay,  Port  George  G.  Meade  and  the  U.S. 
Naval  Academy  for  which  Baltimore 
dealers  have  been  the  principal  suppliers. 
Their  total  sales  thereto  in  1958  were 
nearly  11  million  p>ounds. 

Baltimore  dealers,  together  with  local 
dealers  who  would  necessarily  be  regu¬ 
lated  by  virtue  of  their  extensive  sales  in 
southern  Baltimore  and  Harford  Coun¬ 
ties  do  the  preponderance  of  business 
throughout  Carroll,  Baltimore  and  Har¬ 


ford  Counties.  Minor  sales  are  made  in 
parts  of  Carroll  County  by  regulated 
Washington  handlers  and  in  the  extreme 
northern  portion  of  each  of  the  three 
counties  by  various  local  Pennsylvania 
dealers.  In  addition,  one  ^arge  multiple 
plant  dealer  in  Pennsylvania  alterna¬ 
tively  serves  much  of  the  three-county 
area  from  bottling  plants  located  at 
York,  Lancaster  and  Ephrata,  Pennsyl¬ 
vania. 

This  dealer  proposed  that  the  northern 
portion  of  each  of  these  three  counties 
be  excluded  from  the  marketing  area, 
thereby  minimizing,  if  not  eliminating 
the  impact  of  regulation  on  all  Penn¬ 
sylvania  dealers  except  his  multiple  plant 
operation. 

While  the  suggested  exclusion  might 
relieve  the  impact  of  regulation  on  five 
relatively  small  dealers,  it  would  also 
offer  opportunity  for  the  multiple  plant 
operator  to  avoid  regulation  in  whole  or 
in  part  by  virtue  of  the  flexibility  of  his 
operation  and  his  ability  to  switch  sales 
as  between  plants.  Adoption  of  the 
proposed  exclusion  would  have  very 
serious  impact  on  two  local  dealers,  one 
located  in  the  town  of  Prizzelburg  in 
Carroll  County  and  the  other  in  the  town 
of  Port  Deposit  in  Cecil  County.  These 
two  handlers  have  substantial  sales  in 
northern  Carroll  and  Harford  Counties, 
respectively,  and  would  be  placed  at  a 
serious  competitive  disadvantage  in  com¬ 
petition  with  unregulated  Pennsylvania 
dealers,  as  would  the  several  Baltimore 
handlers  who  also  serve  the  area. 

Located  in  Cecil  County  are  the  U.S. 
Naval  Training  Center  at  Bainbridge  and  ’ 
the  U.S.  Veterans  Hospital  at  Perry 
Point,  which  have  been  principally  sup¬ 
plied  by  Baltimore  dealers.  In  1958 
their  sales  to  these  installations  totaled 
more  than  2.8  million  pounds.  The 
county  is  otherwise  served  by  one  Balti¬ 
more  dealer,  two  handlers  under  the  Wil¬ 
mington,  Delaware,  order,  one  local 
dealer  who  would  otherwise  be  regulated 
by  virtue  of  his  sales  in  Harford  County, 
and  by  the  multiple  plant  Pennsylvania 
dealer.  The  county  represents  the  pri¬ 
mary  area  of  distribution  oi  the  local 
dealer  and  its  exclusion  might  well  place 
him  at  a  serious  competitive  disadvan¬ 
tage  with  his  Pennsylvania  competitor 
who  because  of  his  flexibility  of  operation 
could  continue  to  serve  the  area  from 
unregulated  plants. 

While  the  eight  Eastern  Shore 
counties,  as  previously  stated,  are  es¬ 
sentially  rural  in  character  they  never¬ 
theless  represent  a  substantial  area  of 
sales  by  dealers  who  would  be  regulated 
by  virtue  of  their  distribution  in  other 
parts  of  the  proposed  marketing  area. 
More  than  80  percent  of  the  total  Class 
I  disposition  here  (estimated  to  be  ap¬ 
proximately  2,900,000  pounds  monthly) 
is  milk  purchsised  from  dairy  farmers  by 
Baltimore  dealers,  70  percent  of  which  is 
actually  packaged  in  Baltimore  CJity 
plants.  In  excess  of  50  percent  of  the 
milk  distributed  here  originates  from  the 
plants  of  Baltimore  dealers  and  is  dis¬ 
tributed  directly  on  routes,  largely 
through  subdealers,  throughout  the  area. 
An  additional  10  percent  is  moved  in  both 
peu:kaged  and  bulk  form  to  the  Salisbury 
plant  of  a  subsidiary  corporation  of  a 
Baltimore  dealer  from  which  plant  it  is 


distributed,  along  with  a  smaller  volume 
of  milk  received  there  directly  from  dairy 
farmers,  on  routes  throughout  the  eight- 
county  area.  Local  dealers,  excluding  the 
Salisbury  dealer,  have  less  than  40  per¬ 
cent  of  the  overall  Class  I  distribution  in 
the  area. 

The  largest  local  Maryland  dealer,  ex¬ 
cluding  the  Salisbury  dealer,  distributes 
in  only  four  of  the  eight  counties.  One 
Delaware  dealer,  doing  the  greater  pro¬ 
portion  of  his  overall  business  in  Mary¬ 
land.  has  distribution  in  flve  of  the  eight 
counties.  No  other  local  dealer  has  dis¬ 
tribution  in  more  than  three  of  the  eight 
counties. 

While  opponents  of  regulation  of  this 
area  contend  that  sales  through  sub¬ 
dealers  and  the  Salisbury  plant  pre¬ 
viously  referred  to  should  not  be 
considered  in  any  determination  of  the 
extent  of  business  in  the  Eastern  Shore 
counties  by  Baltimore  dealers,  such  posi¬ 
tion  is  not  valid.  The  manner  of  dis¬ 
tribution  is  a  business  decision  and  each 
dealer’s  operations  reflect  the  results  of 
such  decision.  Baltimore  dealers  have 
an  established,  substantial  interest  in 
the  entire  eight-county  area.  They  are 
in  fact  the  primary  distributors,  distrib¬ 
uting  generally  throughout  the  area. 
Only  in  the  county  of  Dorchester  is  the 
greater  proportion  of  business  done  by 
local  handlers  and  each  handler  distrib¬ 
uting  in  this  county  would  be  subjected 
to  regulation  by  virtue  of  his  distribution 
in  one  or  more  of  the  other  seven  coun¬ 
ties.  Hence,  it  is  appropriate  that  the 
entire  eight-county  area  be  included  in 
the  marketing  area. 

The  exclusion  of  the  Eastern  Shore 
area  would  place  regulated  Baltimore 
dealers  at  a  serious  competitive  dis¬ 
advantage  with  unregulated  local  deal¬ 
ers.  The  great  preponderance  of  dairy 
farmers  in  the  Eastern  Shore  area  al¬ 
ready  have  their  milk  priced  under 
either  the  Philadelphia,  Wilmington, 
New  York-New  Jersey  or  Washington, 
D.C.,  Federal  orders.  It  can  be  assumed 
that  local  dealers  need  pay  only  prices 
which  compare  favorably  with  the 
blended  prices  paid  producers  under 
their  respective  orders.  Hence,  regu¬ 
lated  handlers  accounting  for  their  milk 
on  a  classified  use  basis  would  be  placed 
in  direct  competition  with  flat  price 
buyers  purchasing  milk  at  prices  sub¬ 
stantially  less  than  the  Class  I  price. 

It  is  intended  that  sales  of  fluid  milk 
from  piers,  docks  and  wharves  and  to 
craft  moored  thereat  be  included  in  the 
marketing  area.  It  is  also  intended  that 
the  area  include  all  the  territory  occu¬ 
pied  by  Government  reservations,  in¬ 
stitutions  or  other  such  establishments, 
whether  municipal.  State  or  Federal,  if 
they  fall  within  the  limits  of  the  area 
as  defined.  The  record  indicates  that  in 
general  the  quality  requirements  for 
milk  for  such  in.stallations  are  similar  to 
those  for  milk  sold  in  other  parts  of  the 
marketing  area.  These,  by  location  and 
past  performance,  represent  logical 
areas  of  distribution  for  Baltimore  and 
Maryland  dealers  who  are  in  substan¬ 
tial  competition  with  one  another  in 
the  marketing  area.  Unless  they  are  in¬ 
cluded,  regulated  handlers  will  be  placed 
at  a  serious  competitive  disadvantage 
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In  competing  with  unregulated  dealers 
for  such  sales.  The  inclusion  of  these 
aresis  will  tend  to  assure  uniform  and 
equal  minimum  prices  for  milk  among 
handlers. 

The  marketing  area  as  herein  defined 
comprises  a  contiguous  territory  which  is 
generally  served  by  the  same  handlers. 
It  is  in  reality  a  single  milk  market,  all 
parts  of  which  are  regulated  by  health 
ordinances  generally  similar  in  scope  and 
enforcement,  which  constitutes  a  prac¬ 
tical  unit  for  the  proposed  regulation. 

Although  the  southern  portion  of  Cal¬ 
vert  County  and  a  substantial  portion  of 
Prince  Georges  County  (in  addition  to 
the  town  of  Laurel)  were  proposed  for 
inclusion  in  the  marketing  area,  these 
areas  are  now  a  part  of  the  Washington, 
D.C.,  marketing  area  regulated  under 
Order  No.  2.  It  cannot  be  concluded  on 
the  basis  of  this  hearing  that  either  of 
these  areas  should  more  appropriately 
be  a  part  of  this  marketing  area. 

The  Deputy  Administrator,  in  his  rec¬ 
ommended  decision  concluded  that  the 
northern  portion  of  Frederick  Coimty 
and  the  Camp  Ritchie  installation  in 
Washington  County  were  not  appropri¬ 
ately  a  part  of  this  marketing  area. 

Interested  parties  filed  exceptions  to 
the  exclusions  of  this  territory  from  the 
marketing  area,  basing  their  exceptions 
on  the  fact  that  one  handler  who  would 
be  regulated  by  the  inclusion  of  other 
counties  in  the  marketing  area  has  ap¬ 
proximately  12  percent  of  his  total  dis¬ 
tribution  in  northern  Frederick  County. 
In  addition,  two  or  three  Baltimore  City 
dealers  also  have  some  distribution  in 
this  area. 

The  record  does  not  provide  specific 
Information  as  to  the  relative  proportion 
of  sales  made  in  this  area  by  regulated 
handlers  under  the  Washington,  D.C., 
order,  unregulated  dealers,  and  by 
dealers  who  would  be  regulated  under 
this  order.  Nevertheless,  dealers  who 
would  be  regulated  under  this  order  are 
not  the  primary  handlers  in  northern 
Frederick  County  and  have  not  generally 
supplied  the  Camp  Ritchie  installation. 
It  is  concluded,  therefore,  that  this  area 
does  not  represent  an  appropriate  ex¬ 
tension  of  this  marketing  area.  If  regu¬ 
lation  there  is  desired,  consideration  may 
be  given  to  the  addition  of  this  territory 
to  the  Washington  marketing  area  in 
an  appropriate  amendment  proceeding. 

Milk  to  he  priced.  The  plants  which 
distribute  milk  in  the  Upper  Chesapeake 
Bay  marketing  area  dispose  of  the  major 
portion  of  their  milk  receipts  for  fluid 
consumption.  Milk  intended  for  fluid 
consumption  in  the  marketing  area  is 
required  to  be  produced  in  compliance 
w’ith  inspection  requirements  of  the  duly 
constituted  health  authorities  having 
jurisdiction  in  the  area.  The  minimum 
class  prices  of  the  order  should  apply  to 
such  milk  which  is  regularly  received 
from  dairy  farmers  at  plants  primarily 
engaged  in  the  fluid  milk  business  and 
which  pasteurize  and  bottle  milk  for 
fluid  distribution  on  retail  or  wholesale 
routes  (including  routes  of  vendors)  or 
through  plant  stores  in  the  marketing 
area  or  at  plants  which  are  regular  and 
substantial  suppliers  of  milk  to  such 
pasteurizing,  bottling  or  distributing 
plants.  This  milk  may  be  idcntifled  by 


providing  appropriate  definitions  of  the 
terms:  “Pool  plant**,  “Nonpool  plant”, 
“Handler”,  “Dairy  farmer”,  “Dairy  farm¬ 
er  for  other  markets”,  “Producer”,  “Pro¬ 
ducer-handler”,  “Producer  milk”,  “Other 
source  milk”  and  “Route”. 

These  definitions  are  designed  to 
Identify  the  supplies  of  milk  on  which 
the  market  regularly  and  normally  de¬ 
pends.  However,  under  the  terms  of  the 
order  herein  proposed  milk  may  be  dis¬ 
posed  of  for  fluid  -consumption  in  the 
marketing  area  by  and  from  plants  not 
meeting  such  criteria.  It  is  necessary, 
therefore,  to  establish  definitive  stand¬ 
ards  of  performance  which  may  be  used 
in  determining  which  plants  and  what 
milk  constitute  the  regular  sources  of 
supply  and  therefore  become  fully  sub¬ 
ject  to  regulation.  Such  standards  are 
set  forth  in  the  order  and  apply  uni¬ 
formly  to  all  plants  wherever  located. 
Any  plant,  regardless  of  location,  may 
bring  itself  under  regulation  by  perform¬ 
ing  in  the  manner  required.  Any  plant 
may  relieve  itself  from  regulation  by  no 
longer  operating  in  a  way  that  brings  it 
within  the  scope  of  the  order.  Under  the 
circumstances,  whether  a  plant  will  be 
fully  or  partially  regulated  or  unregu¬ 
lated  is  determined  by  the  decision  of  the 
plant  operator. 

As  indicated  elsewhere  In  this  deci¬ 
sion,  marketwide  pooling  of  producer  re¬ 
turns  is  considered  essential  to  the  stable 
and  orderly  fimctioning  of  the  market. 
One  of  the  primary  problems  in  setting 
up  a  marketwide  pool  is  to  establish  ap¬ 
propriate  standards  which  accommo¬ 
date  the  sharing  of  Class  I  sales  among 
those  dairy  farmers  who  constitute  the 
regular  source  of  supply  for  the  market¬ 
ing  area.  Performance  standards,  there¬ 
fore,  should  be  such  that  any  milk  plant 
which  has  as  its  major  function  the 
supplying  of  milk  for  fluid  use  in  the 
marketing  area  would  participate  in  the 
marketwide  equalization  pool.  On  the 
other  hand,  such  standards  should  be 
sufficiently  flexible  to  permit  intermit¬ 
tent  shipment  of  milk  from  supply  plants 
not  regularly  identified  with  the  local 
market  and  direct  distribution  on  routes 
from  plants  which  have  only  a  minor 
part  of  their  overall  fluid  business  in  the 
area  without  subjecting  such  plants  to 
full  regulation.  Full  regulation  of  such 
plants  is  unnecessary  to  accomplish  the 
purposes  of  the  order  and  might  result 
in  placing  such  plants  at  a  comi>etitive 
disadvantage  in  supplying  the  imregu- 
lated  but  primary  markets  with  which 
they  are  normally  associated. 

Any  plant  other  than  that  of  a  pro¬ 
ducer-handler,  from  which  Class  I  milk 
equal  to  not  less  than  50  percent  of  its 
receipts  of  milk  direct  from  dairy 
farmers  is  disposed  of  in  the  form  of 
Class  I  milk  during  the  month  on  routes 
(Including  routes  operated  by  vendors) 
or  through  plant  stores  to  wholesale  or 
retail  outlets  and  which  disposes  of  not 
less  than  10  percent  of  such  receipts  on 
such  routes  in  the  marketing  area  should 
be  a  pool  plant  subject  to  full  regulation. 

All  plants  presently  distributing  milk 
In  the  marketing  area  have  a  Class  I 
utilization  substantially  in  excess  of  50 
percent  of  their  producer  receipts  and 
except  for  a  few  fringe  area  dealers,  gen¬ 
erally  located  in  Pennsylvania,  do  sub¬ 


stantially  In  excess  of  10  percent  of  their 
overall  Class  I  business  in  the  marketing 
area. 

A  plant  which  distributes  less  than  50 
percent  of  its  total  receipts  from  dairy 
farmers  as  Class  I  milk  should  not  be 
considered  as  primarily  in  the  fluid  milk 
business  and  any  distributing  plant 
which  does  less  than  10  percent  of  its 
total  fluid  business  in  the  marketing 
area  should  not  be  considered  as  sub¬ 
stantially  associated  with  the  local 
market. 

The  pool  plant  definition  should  also 
include  a  plant  which  has  no  direct  dis¬ 
tribution  in  the  marketing  area  but 
which  moves  50  percent  of  its  receipts 
from  dairy  farmers  during  any  month (s) 
of  September  through  February  or  40 
percent  of  such  receipts  during  any 
month  (s)  of  March  through  August  to 
another  plant (s)  which  disposes  of  Class 
I  milk  equal  to  50  percent  or  more  of  its 
receipts  from  dairy  farmers  and  receipts 
from  other  plants  and  which  disposes 
of  at  least  10  percent  of  such  receipts 
as  Class  I  milk  on  routes  in  the  market¬ 
ing  area.  Any  supply  plant  which  ships 
50  percent  or  more  of  its  milk  to  a  dis¬ 
tributing  plant  for  the  market  during 
the  September-February  period  of  low¬ 
est  production  is  clearly  associated  with 
the  market  and  functioning  sis  a  primary 
supply  source  for  this  market.  During 
the  flush  production  months  of  March 
through  August,  the  amounts  of  milk 
shipped  from  supply  plants  would  nor¬ 
mally  be  less  than  during  the  short  sea¬ 
son.  At  this  season,  therefore,  a  40  per¬ 
cent  shipping  requirement  is  deemed 
appropriate  to  provide  pool  plant  status 
for  supply  plants.  The  40  percent  pro¬ 
vision  is  applicable,  however,  only  to 
newly  erects  plants  or  in  the  event  a 
plant  ownership  change  is  involved. 

All  of  the  supply  plants  presently  as¬ 
sociated  with  the  market  (except  a 
nearby  manufacturing  plant,  discussed 
later)  ship  the  bulk  of  their  receipts  to 
the  market  during  the  short  production 
months.  The  milk  not  needed  for  fluid 
use  during  the  flush  months  is  trans¬ 
ferred  or  diverted  to  nearby  manufac¬ 
turing  plants.  The  pooling  of  all  milk 
primarily  associated  with  the  market 
can  best  be  accommodated  by  providing 
that  any  supply  plant  which  was  a  pool 
plant  in  each  of  the  months  of  Septem¬ 
ber  through  February  shall  be  a  pool 
plant  in  each  of  the  months  of  March 
through  August  regardless  of  the  quan¬ 
tity  then  shipped  unless  the  operator 
thereof  elects  to  withdraw  the  plant  from 
regulation. 

Since  the  order  cannot  be  made  fully 
effective  prior  to  January  1,  1960,  it  is 
desirable  that  some  provision  be  made 
to  implement  the  intent  of  the  automatic 
pooling  provision  for  the  months  of 
March  through  August  1960.  It  is  pro¬ 
vided,  therefore,  that  any  supply  plant 
for  which  the  handler  provides  proof 
that  such  plant  met  the  50  percent  deliv¬ 
ery  requirement  as  described  above  for 
each  of  the  months  of  September  1959 
through  February  1960,  Inclusive,  will  be 
afforded  automatic  pool  plant  status  for 
the  period  March  through  August  1960 
without  additional  delivery  requirement. 

Subsequent  to  February  1961,  any 
supply  plant  which  was  a  nonpool 


FEDERAC  REGISTER 


9415 


Tuesday,  November  24,  1959 

plant  during  any  of  the  months  of  Sep¬ 
tember  through  February  should  not  be 
permitted  pool  plant  status  in  any  of  the 
immediately  following  months  of  March 
through  August  in  which  it  is  operated 
by  the  same  handler,  an  affiliate  of  the 
handler  or  any  person  who  controls  or 
is  controlled  by  the  handler.  It  would 
be  inappropriate  to  permit  a  plant  to 
hold  pooling  status  dui'ing  the  flush 
months  of  production  if  the  milk  regu¬ 
larly  received  there  is  withdrawn  from 
the  pool  during  the  short  production 
months  (when  such  milk  would  be  most 
needed  by  the  local  market)  to  supply 
outside  Class  I  markets.  This  provision, 
however,  will  permit  a  handler,  who  dur¬ 
ing  certain  short  production  months 
ships  the  required  percentages,  to  pool 
his  plant(s)  in  those  months  in  which 
the  standards  are  met. 

It  is  recognized  that  the  demand  for 
milk  from  supply  plants  may  vary  sea¬ 
sonally  and  will  be  greatest  during  the 
season  of  low  production.  During  the 
months  of  flush  production,  supplies  of 
milk  received  at  plants  located  in  or 
near  the  marketing  area  may  be  suffi¬ 
cient  to  supply  the  Class  I  outlets.  In 
such  case  it  would  be  more  economical 
to  leave  the  most  distant  milk  in  the 
country  for  manufacturing  and  utilize 
the  nearby  milk  for  Class  I  use.  Per¬ 
formance  standards  under  the  order 
should  not  force  milk  to  be  transported 
to  distributing  plants  during  the  flush 
months  merely  for  the  purpose  of  main¬ 
taining  eligibility  for  pooling. 

To  avoid  uneconomic  movements  of 
milk,  provision  should  be  made  whereby 
a  plant  may  maintain  pool  status 
throughout  the  year  if  it  supplies  a  sub¬ 
stantial  portion  of  its  producer  milk  to 
the  market  during  the  normal  short  pro¬ 
duction  months.  The  order,  however, 
should  not  force  such  a  supply  plant  to 
pool  during  the  flush  if  it  does  not  meet 
the  current  supply  -requirements  and  the 
operator  thereof  elects  to  withdraw  his 
plant  from  the  pool.  Except  as  herein¬ 
before  discussed,  the  order  provisions 
permit  qualification  of  a  supply  plant  on 
the  basis  of  the  current  month’s  per¬ 
formance.  Moreover,  a  plant  which  has 
previously  qualified  in  each  of  the 
months  of  September  through  February 
may  retain  pool  status  during  the  March 
through  August  period  unless  applica¬ 
tion  is  made  to  the  market  administrator 
to  be  a  nonpool  plant  during  those 
months. 

A  multiple  plant  handler  operating  in 
the  market  proposed  that  a  system  of 
plants  including  distributing -type  and 
supply-type  plants  be  permitted  to  qual¬ 
ify  for  pooling  status  as  a  unit.  The 
regulation  herein  proposed  provides 
minimum  standards  for  both  types  of 
plants.  No  difficulty  is  anticipated  in 
qualifying  either  bottling  plante  or  any 
of  the  regular  supply  plants  under  the 
individual  shipment  provisions.  How¬ 
ever,  provision  for  system  pooling  of  sup-' 
ply  plants  will  serve  to  minimize  un¬ 
economic  and  unnecessary  transporta¬ 
tion  and/or  receiving  costs  which  might 
otherwise  be  incurred  by  the  handler  to 
assure  pooling  status  for  each  of  his 
supply  plants.  Providing  an  option 
under  which  all  supply-type  plants  op¬ 


erated  by  a  handler  can  be  pooled  as  a 
imit  (system)  will  promote  efficient  han¬ 
dling  of  a  multiplant  handler’s  total-milk 
supply. 

Plants  primarily  engaged  in  manufac¬ 
turing  operations  and  not  meeting  the 
pool  plant  qualifications  herein  recom¬ 
mended  should  not  be  granted  pool 
status,  nor  should  the  order  be  so  drafted 
that  handlers  are  encouraged  to  develop 
a  milk  supply  solely  for  manufacturing 
uses. 

It  is  recognized  that  processing  facili¬ 
ties  must  be  available  to  the  market  to 
permit  orderly  disposition  of  the  neces¬ 
sary  market  reserve  and  seasonal  sur¬ 
plus  resulting  from  day  to  day  and  month 
to  month  variations  in  supply  and  de¬ 
mand.  To  the  extent  that  such  sur¬ 
pluses  exist,  handlers  with  nonpool 
manufacturing  operations  need  not  be 
encumbered  in  their  ability  to  process 
such  surpluses  through  their  own  facili¬ 
ties.  This  can  be  accomplished  through 
appropriate  diversion  provisions  which 
will  permit  direct  delivery  from  the  farm 
to  such  nonpool  plants  without  loss  of 
pool  status  for  the  milk  involved.  How¬ 
ever,  to  protect  the  integrity  of  regula¬ 
tion  such  diversion  should  be  accommo¬ 
dated  only  to  the  extent  necessary  to 
assure  orderly  handling  of  the  necessary 
market  surplus.  The  diversion  provi¬ 
sions  hereinafter  set  forth  will  accom¬ 
plish  this  end. 

Proponents  proposed  that  automatic 
pool  plant  status  be  granted  the  West¬ 
minster,  Maryland,  manufacturing  plant 
of  a  proprietary  handler  who  also  oper¬ 
ates  a  Baltimore  Chty  bottling  and  dis¬ 
tributing  plant.  In  support  of  their 
position  they  suggested  that  the  status  of 
this  plant  in  the  market  is  unique.  ’They 
pointed  out  that  handlers  in  the  market 
have  largely  adjusted  their  receiving 
operations  at  their  bottling  plants  to  ac¬ 
commodate  receipt  of  only  bulk-tank 
milk  whereas  a  large  percentage  of  the 
producers  identified  with  the  market 
have  not  yet  installed  bulk  farm  tanks. 

The  proponent  cooperative,  which  rep¬ 
resents  approximately  75  percent  cf  all 
the  qualified  producers  supplying  the 
market,  has  a  working  arrangement  with 
the  operator  of  the  Westminster  plant 
whereby  much  of  its  members’  can  milk 
is  regularly  received  there  for  cooling  and 
assembly  for  movement  to  bottling  plants 
in  bulk.  Such  milk  not  needed  for  fluid 
use  is  processed  through  this  plant  into 
nonfluid  products.  In  addition,  this 
plant  also  is  an  outlet  for  much  of  the 
seasonal  surplus  of  bulk  tank  milk  in  the 
market. 

Under  usual  circumstances  the  West¬ 
minster  plant  would  not  meet  the  ship¬ 
ping  requirements  herein  provided  for 
supply  plants.  While  the  Deputy  Ad¬ 
ministrator  recognized  that  this  plant  is 
currently  performing  an  essential  func¬ 
tion  in  the  marketing  of  producer  milk, 
he  concluded  that  it  would  be  inappro¬ 
priate  to  provide  special  pooling  require¬ 
ments  to  assure  continuing  pool  status 
for  this  plant.  In  lieu  thereof  he  pro¬ 
posed  that  for  an  initial  18-month  period 
all  Baltimore  City  permittee  milk  moved 
to  such  plant  for  the  accoimt  of  a  coop¬ 
erative  association  be  treated  as  though  a 
diversion  from  a  pool  plant  and  that 
shipments  from  such  plant  to  any  other 


pool  plant,  up  to  the  quantity  of  can 
milk  received  there  for  the  account  of 
the  cooperative,  be  treated  as  producer 
milk.  Such  procedure  was  intended  to 
provide  a  reasonable  time  for  the  market 
to  make  appropriate  adjustments. 

A  number  of  exceptions  were  filed  to 
these  conclusions.  Exceptors  contended 
that  the  procedure  provided  was  discrim¬ 
inatory  to  the  plant  in  question  which 
historically  has  been  and  is  an  integral 
part  of  the  market  structure.  They 
further  pointed  out  that  adoption  of  the 
Deputy  Administrator’s  recommendation 
in  this  regard  would  force  producers  to 
install  bulk  farm  tanks  within  the  18- 
month  period  prescribed  or  leave  the 
market,  and  in  the  same  time  period, 
the  closing  of  the  Westminster  plant. 
In  addition  it  was  contended  that  the 
procedure  recommended,  did  not  recog¬ 
nize  the  balancing  function  performed 
by  this  plant  for  dealers  outside  the  city 
of  Baltimore, 

It  is  concluded  that  the  Westminster 
plant  in  question  is  now  performing  an 
essential  function  as  a  balancing  plant 
and  in  the  movement  of  milk  from  pro¬ 
ducer  farms  to  bottling  and  distributing 
plants.  It  is  further  concluded  that  the 
function  performed  justifies  pooling  sta¬ 
tus  for  this  plant.  Appropriate  safe¬ 
guards  must  be  provided,  however,  to 
assure  that  this  plant,  or  any  similar 
operation  not  meeting  the  regular  ship¬ 
ping  requirements,  does  not  add  dairy 
farmers  or  associate  with  the  market 
solely  for  the  purpose  of  participating 
in  the  equalization  pool  to  the  detriment 
of  regular  producers  on  the  market. 

Virtually  all  of  the  milk  received  a,t 
this  plant  direct  from  dairy  farmers  is 
from  Baltimore  permittee  can  shippers 
who  are  members  of  the  principal  co¬ 
operative  operating  in  the  market  and 
the  milk  is  received  there  for  assembly 
and  tank  movement  to  bottling  plants 
or  as  seasonal  surplus  for  processing  into 
nonfluid  products.  Pooling  status  can  be 
assured  for  this  plant  and  for  any  sim¬ 
ilar  plant  by  providing  pooling  status  for 
any  manufacturing  plant  located  in  the 
marketing  area  in  any  month  in  which 
milk  is  moved  in  the  form  of  any  fluid 
milk  product  to  other  pool  plants  quali¬ 
fied  pursuant  to  §  1027.3(b)  (1) ;  if,  dur¬ 
ing  such  month  at  least  90  percent  of 
its  receipts  direct  from  dairy  farmers 
are  from  Baltimore  City  permit  holders 
who  are  members  of  a  cooperative  asso¬ 
ciation.  at  least  70  percent  of  whose 
members  are  producers  whose  milk  is 
received  during  the  month  at  other  pool 
plants.  This  requirement  reflects  the 
situation  which  has  existed  at  this  plant 
and  at  the  same  time  it  will  permit  the 
plant  to  continue  as  a  balancing  plant 
both  for  Baltimore  handlers  and  local 
handlers  with  Maryland  health  approval. 

The  Upper  Chesapeake  Bay  area  is  ad¬ 
jacent  to  several  other  Federal  order 
markets.  Hence  it  is  possible  that  milk 
may  be  distributed  in  the  marketing  area 
from  plants  which  are  fully  subject  to 
the  classification  and  pricing  provisions 
of  other  Federal  milk  marketing  orders. 
To  extend  application  of  this  order  to 
plants  doing  the  primary  portion  of  their 
business  in  another  marketing  area 
would  result  in  unnecessary  duplica¬ 
tion  of  regulation.  ’The  order  proposed 
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herein  provides  that  a  distributing  plant 
which  would  otherwise  be  subject  to  the 
classification  and  pricing  provisions  of 
another  order  and  which  disposes  of  a 
greater  volume  of  Class  I  milk  in  such 
other  area  than  in  this  marketing  area 
shall  not  be  subject  to  regulation  under 
this  order.  Any  supply  plant  which  dis¬ 
poses  of  a  greater  volume  of  milk  in  an¬ 
other  marketing  area  and  which  would 
be  subject  to  the  classification  and  pric¬ 
ing  provisfons  of  the  other  order  also 
should  be  exempted  from  regulation 
under  this  order.  This  condition  should 
not  be  applicable  during  the  months  of 
March  through  August,  however,  if  such 
plant  had  been  a  supply  plant  under  this 
order  in  each  of  the  preceding  months 
of  September  through  February  unless 
the  plant  operator  elects  to  withdraw 
his  plant  from  regulation  under  this 
order. 

Plants  subject  to  the  classification  and 
pricing  provisions  of  another  order  but 
making  route  sales  in  this  marketing 
area  or  sales  to  pool  plants  under  this 
order  should  be  required  to  report  their 
receipts  and  utilization  to  the  market 
administrator  so  that  their  continued 
status  with  respect  to  this  order  can  be 
determined. 

A  “handler”  should  be  defined  as  any 
person  in  his  capacity  as  the  operator 
of  a  pool  plant,  or  any  nonpool  plant 
from  which  Class  I  disposition  is  made 
on  routes  in  the  marketing  area,  and, 
any  coojjerative  association  with  respect 
to  the  milk  of  any  producer  which  it 
causes  to  be  diverted  to  a  nonpool  plant 
for  the  account  of  such  a^ciation.  In 
addition  the  definition  should  include 
the  operator  of  any  nonpool  plant  frcun 
which  shipments  of  milk  are  made  to 
pool  plants  qualified  on  the  basis  of  route 
distribution. 

Inclusion  in  the  handler  definition  of 
the  operator  of  nonpool  plants  with  di¬ 
rect  Class  I  disposition  in  the  marketing 
area  (including  a  producer-handler)  or 
supplying  milk  to  pool  plants  distributing 
milk  in  the  marketing  area  is  necessary 
in  order  that  the  market  administrator 
may  require  reports  as  he  deems  neces¬ 
sary  to  determine  the  continuing  status 
of  such  individual.  In  the  case  of  a 
distributing  plant  which  does  not  acquire 
pool  status  because  of  insufficient  sales 
in  the  marketing  area,  such  reports  are 
necessary  to  determine  the  amount  pay¬ 
able  by  the  operator  of  such  plant  on 
the  milk  distributed  in  the  marketing 
area. 

The  handler  definition  should  be  suf¬ 
ficiently  broad  so  as  to  include  a  co¬ 
operative  association  with  respect  to 
producer  milk  diverted  to  a  nonpool  plant 
for  the  account  of  such  association. 
This  arrangement  will  permit  the  co¬ 
operative  association  to  divert  milk  for 
Class  I  use  which  might  otherwise  be 
used  or  disposed  of  by  the  proprietary 
handler  in  Class  II  and  thus  will  pro¬ 
mote  efficient  utilization  of  producer  milk 
in  the  highest  available  use  class. 

The  term  “dairy  farmer”  should  in¬ 
clude  any  person  who  produces  milk 
which  is  delivered  in  bulk  to  a  plant. 
The  term  “dairy  farmer  for  other  mar¬ 
kets”  as  herein  proposed  is  intended  to 
designate  those  dairy  farmers  whose 
milk  production  is  primarily  associated 


with  other  markets  and  who  should  not 
be  accorded  pooling  status  along  with 
regular  producers  for  this  market. 

Under  usual  circumstances  this  mar¬ 
ket  has  an  adequate  milk  supply.  Any 
needed  supplemental  supplies  would 
most  likely  be  required  during  the  short- 
production  months.  This  is  also  the 
period  when  milk  would  be  in  greatest 
demand  in  other  surrounding  fluid  mar¬ 
kets  which  represent  alternative  outlets 
for  milk  produced  by  local  dairy  farmers. 
Under  the  marketwide  pooling  herein 
provided,  any  dairy  farmer  or  group  of 
farmers  with  an  alternative  outlet  dur¬ 
ing  the  short  season  might  find  it  ad¬ 
vantageous  to  leave  the  local  market 
during  those  months  when  milk  is  in 
greatest  demand  and  seek  to  return  dur¬ 
ing  the  flush-production  months  when 
the  outside  market  was  no  longer  avail¬ 
able.  While  it  is  not  intended  that  Fed¬ 
eral  regulation  should  preserve  a  market 
for  any  particular  qualified  producers  to 
the  exclusion  of  other  qualified  dairy 
farmers,  the  regulation  should  not  pro¬ 
vide  a*  means  whereby  certain  dairy 
farmers  are  accorded  Class  I  outlets  out¬ 
side  of  regulated  markets  but  dispose  of 
their  surplus  in  the  pool.  Under  the 
terms  of  the  order  as  hereinafter  set 
forth  a  dairy  farmer  delivering  milk  to  a 
pool  plant  during  the  months  of  March 
through  August,  who  during  the  preced¬ 
ing  months  of  September  through  Feb¬ 
ruary  delivered  his  milk  to  a  nonpool 
plant  operated  by  the  same  handler,  or 
an  affiliate  thereof,  would  be  considered 
a  dairy  farmer  fbr  other  markets  during 
the  months  of  March  through  August. 
However,  this  provision  should  not  apply 
diuing  the  initial  period  from  the  effec¬ 
tive  date  of  the  order  through  August 
1960,  since  no  dairy  farmer  had  producer 
status  for  the  period  September  1959  to 
the  effective  date  of  the  order. 

The  term  “producer”  should  be  defined 
to  mean  any  person  other  than  a  pro¬ 
ducer-handler  or  a  dairy  farmer  for 
other  markets,  who  produces  milk  which 
is  eligible  for  consumption  as  fluid  milk 
in  the  area  and  which  milk  is  received  at 
a  pool  plant. 

The  definition  should  be  broad  enough 
to  include  a  dairy  farmer  whose  milk  is 
ordinarily  so  received  but  is  diverted  by 
a  handler  to  a  nonpool  plant  for  his  ac¬ 
count  on  not  more  than  8  days  (4  dai^  in 
the  case  of  every-other-day  delivery) 
during  any  month  of  September  through 
February  and  at  any  time  during  the 
months  of  March  through  August.  In 
order  that  milk  which  is  so  diverted  will 
continue  to  be  included  in  the  regular 
pool  computations,  it  should  be  treated 
as  if  received  at  the  pool  plant  from 
which  it  was  diverted. 

As  previously  indicated,  it  is  Intended 
that  the  order  shall  assure  an  adequate 
but  not  an  excessive,  supply  of  milk  for 
the  fluid  market.  The  order  provisions 
should  not  be  drawn  so  as  to  encourage 
an  excess  volume  of  milk  to  associate 
with  the  pool.  During  the  months  of 
September  through  February  it  is  not 
necessary  to  accommodate  diversions  to 
nonpool  plants  except  insofar  as  may  be 
necessary  to  assure  orderly  handling  of 
the  weekend  surpluses  which  accrue  be¬ 
cause  plant  bottling  operations  may  be 
suspended  during  weekends. 


The  months'of  March  through  August 
are  the  rntmths  of  greatest  production 
during  which  unlimited  diversion  privi- 
l^es  are  desirable  in  order  to  expedite 
the  orderly  disposition  of  the  necessary 
surplus. 

Milk  disposed  of  to  Government  in¬ 
stallations  imder  contract  sales  is  re¬ 
quired  to  meet  specified  standards 
patterned  after  the  U.S.  Public  Health 
standards  w'hich  are  similar  to  those 
in  effect  in  other  parts  of  the  area.  It  is 
intended  that  dairy  farmers  whose  milk 
is  received  at  a  plant  supplying  con> 
tracts  for  Government  installations  in 
the  marketing  area  shall  be  considered 
as  qualified  producers  in  any  month 
when  their  milk  is  so  disposed  of,  if  the 
plant  at  which  their  milk  is  first  re¬ 
ceived  is  a  fully  regulated  pool  plant 
during  such  month. 

The  term  “producer  milk”  is  Intended 
to  include  all  skim  milk  and  butterfat 
contained  in  milk  produced  by  producer.s 
and  received  at  pool  plants  directly  from 
such  producers.  The  term  also  includes 
any  diverted  milk  of  producers  which  for 
purposes  of  this  regulation  is  considered 
as  a  receipt  at  pool  plants  from  which 
diverted. 

A  “producer-handler”  should  be  de¬ 
fined  as  any  person  who  operates  a  dairy 
farm  and  a  plant  from  which  Class  I 
milk  is  disposed  of  in  the  marketing  area 
and  who  received  no  other  source  milk 
or  milk  from  other,  dairy  farmers. 

There  are  few  producer-handler  op¬ 
erations  in  the  area  and  there  is  no 
indication  that  they  have  been  a  dis¬ 
turbing  factor  in  the  market.  A  pro¬ 
ducer-handler  conducts  an  integrated 
operation — processing,  bottling,  and  dis¬ 
tributing  only  his  own  farm  production. 
Pull  regulation  of  such  individuals  would 
provide  considerable  administrative  dif¬ 
ficulty  and  is  not  considered  necessary 
under  the  existing  market  situation. 

Exceptors  pointed  out  that  the  order 
as  reconunended  by  the  Deputy  Adminis¬ 
trator  would  not  permit  the  cooperative 
association  to  sell  milk  directly  to  pro¬ 
ducer-handlers  and  that  modification  in 
this  respect  would  Implement  more 
orderly  marketing  of  milk. 

Under  the  terms  of  the  order,  as  here¬ 
inafter  set  forth,  the  operator  of  the 
plant  which  receives  milk  direct  from 
dairy  farms  is  held  responsible  for  ac- 
coimting  for  such  milk  and  for  payments 
to  producers.  Since  the  cooperative  as¬ 
sociation  operates  no  plant,  any  milk 
which  it  disposes  of  to  a  pool  plant  is 
treated  as  a  producer  receipt  at  the  plant 
of  receipt.  Any  producer-handler  so 
receiving  milk  would  lose  his  producer- 
handler  status  and  become  a  pool 
handler. 

Producer-handlers  are  not  a  substan¬ 
tial  factor  in  this  market.  In  granting 
producer-handlers  the  privilege  of  pur¬ 
chasing  supplemental  supplies  from  pool 
plants  it  was  recognized  that  under  usual 
circumstances  the  cost  of  milk  so  pur¬ 
chased  would  be  something  in  excess  of 
the  Class  I,  reflecting  handling  costs  and 
the  spot  nature  of  such  purchases. 
Hence,  producer-handlers  would  nor¬ 
mally  tailor  their  own  production,  insor 
far  as  possible,  to  their  Class  I  needs. 
It  is  not  intended  that  a  handler  with 
own-farm  production  who  is  permitted 
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an  exemption  from  pooling  should  be 
able  to  procure  his  requirements  in  ex¬ 
cess  of  own-farm  production  directly 
from  dairy  farmers  and  still  avoid  the 
pooling  requirement  merely  because  the 
milk  is  purchased  through  the  marketing 
agent  of  the  producers.  Further,  unless 
milk  disposed  of  by  the  cooperative  to  a 
producer-handler  is  treated  as  a  pro¬ 
ducer  receipt,  the  minimiun  class  prices 
under  the  order  cannot  be  effectively  en¬ 
forced  for  such  milk. 

It  was  proposed  at  the  hearing  that  a 
specific  volume  limitation  be  placed  on 
producer-handlers  and  any  such  opera¬ 
tion  exceeding  such  limitation  be  sub¬ 
jected  to  full  regulation. 

A  requirement  that  such  a  business  be 
the  personal  risk  and  the  personal 
enterprise  of  the  person  involved,  to¬ 
gether  with  the  rules  for  classification 
and  assignment  of  transfers  to  and  from 
producer-handlers,  hereinafter  set  forth, 
should  tend  to  prevent  such  operations 
from  becoming  disruptive  factors  in  the 
market.  Further  restrictions  appear 
unnecessary  at  this  time.  However,  as 
previously  indicated  it  is  necessary  that 
the  plant  operator  in  his  status  as  a 
handler  be  required  to  make  reports  to 
the  market  administrator  in  order  that 
his  continuing  status  as  a  producer- 
handler  can  be  ascertained  and  to 
facilitate  accounting  with  respect  to 
transfers  from  other  handlers. 

The  term  “other  source  milk”  should 
be  defined  as  all  skim  milk  and  butterfat 
utilized  by  a  handler  in  his  operation 
except  fluid  milk  products  received  from 
pool  plants,  inventory  in  the  form  of 
fluid  milk  products  and  current  receipts 
of  producer  milk.  The  term  should  in¬ 
clude  all  skim  milk  and  butterfat  in 
products  other  than  fluid  milk  products 
from  any  source,  including  those  pro¬ 
duced  at  the  handler’s  plant  during  the 
same  or  an  earlier  month,  which  are 
reprocessed  or  converted  to  other  prod¬ 
ucts  during  the  month.  Other  source 
milk  is  intended  to  represent  all  skim 
milk  and  butterfat  from  sources  not 
subject  to  the  classification  and  pricing 
provisions  of  the  attached  order.  If 
other  source  milk  is  disposed  of  in  Class 
I  products,  partial  pricing  and  regula¬ 
tion  is  provided  under  compensatory 
payment  provisions.  Defining  other 
source  milk  in  this  manner  will  insure 
uniformity  of  treatment  to  all  handlers 
under 'the  allocation  and  pricing  provi¬ 
sions  of  the  order. 

The  term  “route”  is  defined  to  dis¬ 
tinguish  between  the  various  methods  of 
disposition  of  fluid  milk  products.  'This 
definition  is  necessary  to  facilitate  the 
application  of  other  order  provisions. 
The  term  refers  to  the  method  by  which 
fluid  milk  products  are  distributed  to 
wholesale  and  retail  customers  as  dis¬ 
tinguished  from  sales  to  other  plants. 

(b)  Classification  of  milk,  A  classi¬ 
fied  use  plan  should  be  established  to 
insure  that  all  milk  and  milk  products 
are  fully  accounted  for  by  the  handler 
who  is  responsible  for  accounting  and 
reporting  to  the  market  administrator 
and  for  making  payments  to  producers. 
Accounting  for  milk  and  milk  products 
on  a  skim  milk  and  butterfat  accounting 
basis  and  pricing  in  accordance  with  the 


form  In  which,  or  the  purpose  for  which 
such  skim  milk  and  butterfat  are  used 
or  disposed  of  as  either  Class  I  milk  or 
Class  n  milk  is  the  most  appropriate 
means  of  securing  complete  accounting 
on  all  milk  involved  in  market 
transactions. 

Milk  is  disposed  of  in  the  market  in  a 
wide  variety  of  forms,  representing  dif¬ 
ferent  proportions  of  butterfat  and  skim 
milk  components  of  milk  which  may  be 
greatly  changed  from  the  proportions  of 
such  butterfat  and  skim  milk  in  milk  as 
it  is  flrst  received.  Measured  in  terms  of 
volume  the  products  disposed  of  in  the 
market  may  represent  one  quantity  of 
milk  and  measured  in  terms  of  butterfat 
content  only  they  may  represent  a  dif¬ 
ferent  quantity. 

There  are  obvious  diflflculties  in  recon¬ 
ciling  the  quantities  of  product  to  be 
priced,  particularly  when  consideration 
is  given  to  the  increasing  intermarket 
transfers  of  milk,  where  accounting  in 
one  area  is  in  terms  of  product  weight 
and  in  another  area  is  in  terms  of  milk 
equivalent  of  butterfat.  Uniformity  of 
prices  between  markets  depends  upon  a 
complete  measure  of  the  milk  quantities 
involved  and  this  must  be  accomplished 
in  terms  of  both  butterfat  and  the  skim 
equivalent  of  solids. 

Essentially,  market  administrators  use 
a  skim  milk  and  butterfat  accounting  ap¬ 
proach  in  their  verification  procedure 
regardless  of  whether  or  not  such  a  sys¬ 
tem  is  spelled  out  in  the  orders.  The 
skim  milk  and  butterfat  accounting 
system  provided  for  in  the  order  recog¬ 
nizes  the  procedure  generally  used  in 
Federal  order  markets  for  verification  of 
the  receipts  and  utilization  of  milk  and 
milk  products  and  will  provide  for  uni¬ 
formity  in  application  of  the  accounting 
system  to  all  handlers  involved. 

Only  producer  milk  is  intended  to  be 
priced  under  Federal  orders;  however, 
milk  may  be  received  at  pool  plants  not 
only  from  producers  but  also  from  other 
handlers  and  other  sources.  Milk  from 
all  sources  is  commingled  in  the  han¬ 
dlers’  plants.  It  is  necessary  to  classify 
all  receipts  of  milk  and  milk  products 
in  a  plant  to  properly  establish  the  classi¬ 
fication  of  producer  milk  and  to  apply  the 
provisions  of  a  classified  pricing  plan  to 
such  milk. 

The  fluid  milk  products  which  are  clas¬ 
sified  in  Class  I  are  required  by  the  ap¬ 
propriate  health  authorities  in  the 
marketing  area  to  be  made  from  milk  or 
milk  products  procured  from  approved 
sources.  The  extra  cost  incurred  by 
producers  in  producing  quality  milk  and 
in  getting  it  delivered  to  the  market  in 
the  condition  and  in  the  quantities 
needed  by  the  market  necessitates  a 
price  for  milk  used  in  Class  I  products 
somewhat  above  the  price  of  milk  used 
In  manufactured  products.  This  higher 
price  must  be  at  a  level  which  will  pro¬ 
vide  sufficient  incentive  to  producers 
through  the  blended  price  returns  to  en¬ 
courage  the  production  of  those  quan¬ 
tities  of  milk  needed  for  the  Class  I 
products  plus  the  necessary  reserve 
needed  for  fluctuations  in  the  market 
demand. 

Milk  which  is  excess  to  Class  I  use  at 
any  time  must  be  disposed  of  for  use 
in  manufactured  products.  These  prod¬ 


ucts  are  less  perishable  than  fluid  milk 
products  and  they  compete  on  the  na¬ 
tional  market  with  similar  products 
made  from  unapproved  milk.  Milk  so 
iised  must  be  classified  as  Class  II  milk 
and  priced  according  to  its  value  in  such 
outlets. 

Under  the  proposed  classification 
scheme.  Class  I  milk  would  be  ajl  skim 
(including  any  used  to  produce  concen¬ 
trated  milk  and  reconstituted  or  fortified 
skim  milk)  and  butterfat  disposed  of 
(other  than  as  sterile  products  in  her¬ 
metically  sealed  containers)  in  fluid 
form  as  milk,  flavored  milk,  skim  milk, 
flavored  or  cultured  skim  milk,  butter¬ 
milk,  concentrated  milk  and  50  percent 
by  weight  of  the  product  known  as  “half 
and  half”  which  has  a  butterfat  content 
of  at  least  12  percent  but  less  than  18 
percent.  Skim  milk  and  butterfat  not 
specifically  accounted  for  in  Class  II  also 
would  be  classified  in  Class  I. 

All  skim  milk  and  butterfat  used  to 
produce  products  other  than  fluid  milk 
products  as  set  forth  above  should  be 
Class  II.  This  classification  would  in¬ 
clude  all  of  those  products  which  are 
generally  considered  as  manufactured 
milk  products  not  required  by  the  health 
authorities  to  be  made  from  milk  from 
approved  local  sources. 

Fluid  cream,  although  generally  con¬ 
sidered  in  its  physical  form  to  be  a  fluid 
milk  product,  should  be  classified  in  Class 
II.  Practically,  the  area  herein  under 
consideration  is  an  open  cream  market. 
Philadelphia,  which  is  an  open  cream 
market,  is  less  than  100  miles  from  Balti¬ 
more  and  is  a  primary  factor  in  deter¬ 
mining  the  price  of  cream  in  the  Balti¬ 
more  market.  Health  authorities  with 
jurisdiction  in  the  marketing  area  have 
approved  outside  sources  for  shipment 
of  fluid  cream.  Such  cream  competes 
with  cream  derived  from  local  producer 
milk.  The  inclusion  of  fluid  cream  as  a 
Class  I  product  would  price  cream  de¬ 
rived  from  producer  milk  at  a  competi¬ 
tive  disadvantage  with  cream  imported 
from  other  sources. 

Eggnog  and  milkshake  mix  also  should 
be  classified  in  Class  II.  Eggnog  is  not 
required  to  be  made  from  approved  milk 
and  the  product  known  locally  as  milk¬ 
shake  mix  competes  directly  with  ice 
cream  mix  which  is  a  manufactured  milk 
product  not  required  to  be  produced  from 
milk  approved  for  fluid  use. 

“Half  and  half”  is  a  mixture  of  milk 
and  cream  or  skim  milk  and  cream  with 
a  butterfat  content  adjusted  to  between 
12  percent  and  18  percent.  Classification 
of  this  entire  product  as  Class  I  might 
seriously  deter  the  use  of  local  producer 
butterfat  in  such  product  since  hotels 
and  restaurants  could  combine  bulk  skim 
milk  priced  in  Class  I  with  cream  pur¬ 
chased  from  unregulated  sources  and  sell 
a  combined  product  at  a  price  reflecting 
the  lower  cost  resulting  from  such  mix¬ 
tures.  Accordingly,  it  is  concluded  that 
50  percent  by  weight  of  the  quantity  of 
skim  milk  and  butterfat  in  “half  and 
half”  should  be  classified  in  Class  I  and 
the  remaining  50  percent  should  be 
classified  as  Class  II. 

Handlers  maintain  inventories  of  milk 
and  milk  products  which  must  be  con¬ 
sidered  in  accounting  for  receipts  and 
utilization.  The  accounting  procedure 
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will  be  facilitated  by  providing  that  end- 
of-month  inventories  of  all  Class  I  prod¬ 
ucts  be  classified  as  Class  II  milk,  regard¬ 
less  of  whether  such  products  are  in  bulk 
or  packaged  form.  Inventories  of  such 
products  will  be  subtracted,  under  the 
proposed  allocation  procedure,  from  any 
available  Class  II  disposition  in  the  fol¬ 
lowing  month.  The  higher  use  value  of 
any  fluid  milk  product  in  inventory  but, 
which  is  allocated  to  Class  I  milk  in  the 
following  month,  should  be  reflected  in 
returns  to  producers.  Inventories  of 
fluid  milk  products  on  hand  at  a  pool 
plant  at  the  beginning  of  the  month  in 
which  the  plant  is  first  pooled  should  be 
allocated  as  other  source  milk  received 
at  the  plant  during  the  month.  The 
attached  order  provides  for  reclassifica¬ 
tion  of  inventories  on  that  basis. 

Small  unavoidable  losses  of  both  skim 
milk  and  butterfat  are  usually  experi¬ 
enced  in  operations  within  a  plant. 
These  losses  are  referred  to  in  the  trade 
as  “shrinkage”.  Provision  should  be 
made  for  the  classification  of  shrinkage 
since  handlers  must  sujcount  for  all  plant 
receipts  on  a  classified  use  basis.  An 
allowance  of  two  percent  of  producer 
receipts  as  Class  II  milk  was  proposed  as 
a  practical,  reasonable  shrinkage  per¬ 
centage  based  upon  experience  in  the 
market.  Accordingly,  it  is  concluded 
that  actual  shrinkage  of  producer  milk 
not  in  excess  of  two  percent  of  producer 
receipts  should  be  classified  as  Class  II. 
Any  shrinkage  in  excess  of  that  quantity 
should  be  classified  as  Class  I. 

In  the  determination  of  shrinkage  of 
producer  milk,  total  shrinkage  should 
first  be  prorated  between  receipts  of 
producer  milk  and  receipts  of  other 
source  milk.  None  of  the  shrinkage 
should  be  assigned  to  milk  received  from 
other  pool  plants  since  shrinkage  on  such 
milk  is  allowed  to  the  transferring 
handler.  All  shrinkage  of  other  source 
milk  should  be  classified  as  Class  11. 
The  classification  procedure  herein  rec¬ 
ommended  gives  adequate  protection  in 
the  classification  of  producer  milk  in  this 
market  and  it  is  unnecessary  to  limit  the 
classification  of  shrinkage  on  other 
source  milk  in  Class  n. 

The  skim  milk  and  butterfat  content 
of  milk  and  milk  products  received  and 
disposed  of  by  a  handler  can  be  deter¬ 
mined  by  recognized  testing  procedures. 
Some  products,  such  as  ice  cream  and 
condensed  products,  present  a  more  diflB- 
cult  accounting  problem  in  that  some  of 
the  water  present  in  the  milk  as  received 
from  the  farm  is  removed  in  processing. 
In  the  case  of  such  products,  it  is  neces¬ 
sary  that  the  market  administrator  as¬ 
certain,  through  the  \ise  of  adequate 
plant  records  or  standard  conversion 
factors,  the  respective  amounts  of  skim 
milk  and  butterfat  used  to  produce  these 
products. 

The  accounting  for  such  products  as 
condensed  milk  and  nonfat  dry  milk 
should  be  based  on  the  original  pounds  of 
skim  milk  and  butterfat  required  to  pro¬ 
duce  the  product.  The  value  of  each 
pound  of  nonfat  dry  milk  utilized  by  addi¬ 
tion  to  or  as  a  Class  I  product  has  a  value 
to  the  handler  the  same  as  every  other 
pound  contained  therein,  or  in  similar 
products  derived  originally  from  producer 
milk.  Neither  the  form  in  which,  nor  the 


source  from  which,  such  solids  are  ob¬ 
tained  alters  Uieir  value  to  the  handler 
for  such  purposes  as  reconstitution  or 
fortification  and  they  may  not  be  dlstin- 
g\iished  on  the  basis  of  cost  of  production, 
need  for  regular  supplies,  sanitary  re¬ 
quirements,  seasonality  of  production,  or 
value  to  consumers.  The  effect  of  com¬ 
puting  the  value  of  the  added  nonfat 
solids  in  actual  weight  rather  than  on  a 
skim  milk  “equivalent”  basis  is  to  alter 
the  accounting  method  for  such  solids  as 
compared  with  an  equivalent  quantity  of 
such  solids  contained  in  fluid  skim  milk 
from  producer  milk  which  is  utilized  in 
the  same  product,  in  another  Class  I 
product,  or  even  in  Class  II  milk.  The 
actual  w’eight  basis  of  accounting  for  the 
added  solids  used  in  fortified  skim  milk 
has  the  effect,  from  a  pricing  standpoint, 
of  retaining  in  Class  II  milk  a  portion 
of  the  producer  milk  utilized  in  the  pro¬ 
duction  of  such  Class  I  product  even 
though  it  represents  the  only  end  use  re¬ 
sulting  from  the  producer  milk  involved. 
This  is  equivalent  to  granting  the  han¬ 
dler  a  price  reduction  with  respect  to  a 
portion  of  his  Class  I  milk.  Therefore, 
the  accounting  procedure  to  be  used  in 
the  case  of  this  and  any  milk  product 
condensed  from  milk  should  be  based  on 
the  pounds  of  skim  milk  and  butterfat 
required  to  produce  such  product. 

All  skim  milk  and  butterfat  received 
for  which  the  handler  cannot  establish 
utilization  should  be  classified  as  Class 
I  milk  except  for  that  shrinkage  which 
may  be  classified  in  Class  II  as  previously 
described  herein.  This  provision  is  nec¬ 
essary  to  remove  any  advantage  which 
might  accrue  to  handlers  who  fail  to 
maintain  complete  and  accurate  records 
and  will  assure  producers  full  value  for 
their  milk  according  to  use. 

From  time  to  time  handlers  may  find 
it  necessary  to  dump  skim  milk.  Under 
such  circumstances,  the  market  admin¬ 
istrator  must  be  provided  opportunity  to 
witness  the  actual  dumping,  if  he  deems 
it  necessary,  and  to  otherwise  have  veri¬ 
fiable  evidence  to  substantiate  such  re¬ 
ported  disposition.  Such  Class  II  utili¬ 
zation  should  be  allowed  only  when  the 
handler  during  normal  business  hours 
has  given  the  market  administrator  at 
least  three  hours  advance  notice  of  in¬ 
tention  to  dump  and  information  regard¬ 
ing  the  quantity  of  skim  milk  involved. 

No  allowance  is  made  for  butterfat 
dumped  even  though  the  skim  milk 
dumped,  and  for  which  a  Class  n  classi¬ 
fication  is  provided,  is  a  component  of  a 
fluid  milk  product  from  which  the  butter¬ 
fat  has  not  been  removed.  Under  normal 
circumstances,  the  butterfat  component 
of  any  fluid  milk  product  is  salvageable 
and  it  is  not  desirable  to  permit  dumping 
of  butterfat  under  other  than  a  Class  I 
classification. 

Each  handler  must  be  held  responsible 
for  a  complete  accounting  for  all  his  re¬ 
ceipts  of  skim  milk  and  butterfat.  The 
handler  who  first  receives  milk  from 
producers  should  be  responsible  for  es¬ 
tablishing  the  classification  thereof,  and 
for  making  payments  to  producers.  This 
principle  is  fimdamental  to  effective  ad- 
ministratimi  of  the  order  and  is  consist¬ 
ent  with  the  practice  followed  in  feder¬ 
ally  regulated  markets. 


As  previously  indicated  classification 
of  skim  milk  and  butterfat  used  to  pro¬ 
duce  Class  n  products  should  be  con¬ 
sidered  to  have  been  established  when 
the  product  is  made.  Classification  of 
skim  milk,  and  butterfat  used  to  produce 
fluid  milk  products  should  be  established 
when  such  products  are  actually  di.s- 
posed  of.  Classification  of  such  fluid 
milk  products,  disposed  of  by  transfer 
to  another  plant,  under  certain  circum¬ 
stances.  should  be  determined  on  the 
basis  of  their  utilization  in  the  transferee 
plant. 

Skim  milk  and  butterfat  in  fluid  milk 
products  transferred  between  pool  plants, 
should  be  classified  as  Class  I  unless 
both  handlers  indicate  in  their  reports 
to  the  market  administrator  that  such 
classification  should  be  Class  II.  How¬ 
ever,  sufficient  Class  n  utilization  must 
be  available  in  the  transferee  plant  to 
cover  any  claimed  Class  n  classification 
after  the  prior  allocation  of  shrinkage, 
other  source  milk,  and  inventory  of 
Class  I  products. 

Skim  milk  and  butterfat  in  packaged 
fluid  milk  products  transferred  from  a 
pool  plant  to  a  nonpool  plant  should  be 
classified  as  Class  I  and  should  not  be 
subject  to  reclassification.  Milk  so 
moved  is  intended  for  disposition  for 
fluid  consumption  and  the  Class  I  value 
thereof  should  logically  accrue  to  pro¬ 
ducers  in  the  local  market  supplying 
such  milk. 

All  skim  milk  and  butterfat  In  fluid 
milk  products  transferred  or  diverted  to 
the  plant  of  a  producer-handler  should 
be  classified  as  Class  I  and  should  not 
be  subject  to'  reclassification.  Producer- 
handlers  operate  essentially  only  a  Class 
I  business.  Any  supplemental  supplies  of 
milk  obtained  from  pool  handlers  may 
be  presumed  to  be  needed  by  the  pro¬ 
ducer-handler  for  fluid  use  and  should 
be  classified  in  the  supplying  handler’s 
pool  plant  as  Class  I  milk. 

Skim  milk  and  butterfat^ disposed  of  in 
bulk  in  the  form  of  any  fluid  milk  prod¬ 
uct  to  a  nonpool  plant  (other  than  the 
plant  of  a  producer-handler)  which  has 
route  distribution  within  the  marketing 
area  should  be  classified  as  Class  I  milk 
to  the" extent  of  such  plant’s  disposition 
of  skim  milk  and  butterfat,  respectively, 
as  Class  I  milk  in  the  marketing  area. 
Any  remaining  amount  of  such  transfer 
or  diversion  should  be  assigned  to  the 
highest  remaining  utilization  in  the 
transferee  plant  after  the  prior  assign¬ 
ment  of  receipts  at  such  plant  from 
dairy  farmers  who  the  market  admin¬ 
istrator  determines  constitute  its  regular 
source  of  approved  supply  for  the  out¬ 
side  area.  This  procedure  will  comple¬ 
ment  the  application  of  the  compensa¬ 
tory  payment  provisions  and  will  provide 
the  nonpool  handlers  with  Class  I  sales 
in  the  marketing  area  with  the  opportu¬ 
nity  to  choose  whether  he  shall  offset 
such  Class  I  sales  with  purchases  of 
federally  regiilated  milk,  classified  and 
priced  as  Class  I  milk,  or  make  compen¬ 
satory  payments  to  the  pool.  In  either 
event  the  pool  handlers  have  assurance 
that  nonpool  handlers  will  not  have  a 
price  advantage  on  milk  disposed  of  in 
the  marketing  area.  It  is  not  intended 
that  pool  milk  should  displace  a  nonpool 
handler’s  regiilar  receipts  from  ^^iry 
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farmers  which  meet  the  quality  require¬ 
ments  of  the  health  authority  having  ju¬ 
risdiction  in  the  area  in  which  his  outside 
sales  are  made.  However,  transfers  of 
pool  milk  to  a  nonpool  distributing  plant 
should  take  priority  assignment  in  the 
highest  available  use  class  ahead  of 
other  receipts  of  milk  at  such  plant  ex¬ 
cept  regular  receipts  direct  from  dairy 
farms  approved  to  supply  milk  for  fluid 
consumption. 

Except  as  previously  discussed  skim 
milk  and  butterfat  disposed  of  in  bulk 
in  the  form  of  any  fluid  milk  product  to 
a  nonpool  plant  either  by  transfer  or 
diversion  should  be  Class  I  imless  speci¬ 
fied  conditions  are  met.  If  the  trans¬ 
feree  plant  is  located  300  miles  or  less 
from  the  City  Hall  in  Baltimore,  Mary¬ 
land,  by  shortest  highway  distance  the 
transferring  handler  should  be  permitted 
to  claim  classiflcation  as  other  than 
Class  I.  In  such  instance  the  transferee 
handler  must  maintain  adequate  books 
and  records  of  utilization  of  all  skim 
milk  and  butterfat  in  his  plant  which 
are  made  available  to  the  market  admin¬ 
istrator,  if  requested,  for  verification 
purposes;  and  at  least  an  equivalent 
Class  II  utilization  of  skim  milk  and  but¬ 
terfat,  respectively,  must  have  been 
available  in  such  plant  after  the  assign¬ 
ment  of  receipts  at  such  plant  from  other 
Federal  order  plants  in  the  class  in  which 
assigned  imder  such  other  order.  Pro¬ 
vision  for  verification  by  the  market  ad¬ 
ministrator  is  reasonable  and  necessary 
to  assure  that  producer  milk  will  be  paid 
for  in  accordance  with  its  utilization. 
The  record  shows  that  there  are  ample 
manufacturing  facilities  within  300  miles 
of  Baltimore  to  handle  any  prospective 
surplus  of  the  market.  Unless  some  lim¬ 
itation  is  provided  on  the.  distance 
beyond  which  shipments  of  fluid  milk 
products  are  permitted  a  Class  U  clas¬ 
siflcation.  it  would  be  necessary  for  the 
market  administrator  to  follow  any  such 
shipments  to  their  destination  to  deter¬ 
mine  utilization  and  classification.  Such 
procediu-e  would  of  necessity  increase  the 
costs  of  administering  the  order. 

It  is  appropriate  therefore  both  for 
administrative  convenience  and  for  the 
conservation  of  administrative  funds  to 
provide  automatic  classiflcation  in  Class 
I  for  skim  milk  and  butterfat  contained 
In  any  fluid  milk  product  which  is  moved 
more  than  300  miles  from  Baltimore. 

The  class  prices  established  by  the 
order  apply  only  to  producer  milk.  Ac¬ 
cordingly,  since  a  plant  may  receive  skim 
milk  or  butterfat  from  sources  other 
than  producer  milk  a  procedure  must  be 
established  whereby  it  may  be  deter¬ 
mined  what  quantities  of  milk  in  each 
plant  should  be  assigned  to  producer 
milk.  The  milk  from  producers  who  are 
regular  suppliers  of  milk  for  the  market¬ 
ing  area  should  be  given  priority  in  the 
assignment  of  Class  I  utilization  at  pool 
plants.  When  milk  is  received  from 
other  sources  it  should  be  assigned  first 
to  Class  II  milk.  Unless  this  procedure 
is  followed  there  can  be  no  assurance 
that  such  other  source  milk  would  not  be 
used  to  displace  producer  milk  in  Class  I 
when  it  is  advantageous  to  the  purchas¬ 
ing  handler.  If  the  order  permitted  han¬ 
dlers  to  obtain  other  source  milk  for 
Class  I  uses  whenever  It  was  advanta¬ 


geous  to  do  so  while  producer  milk  In  the 
plant  was  utilized  in  Class  II  the  order 
would  not  be  effective  in  carrying  out  the 
purposes  of  the  Act. 

Inventory  of  fluid  milk  products  on 
hand  at  the  beginning  of  the  month 
should  be  subtracted  from  the  next  low¬ 
est  available  use  classification  following 
allocation  of  other  source  milk  but  prior 
to  the  allocation  of  producer  milk.  The 
procedure  of  allocation  and  computation 
of  obligations  provided  will  permit  final 
classiflcation  of  opening  inventory  in  the 
current  month  and  it  is  intended  that 
there  shall  be  a  reclassification  payment 
on  any  part  of  the  opening  inventory 
which  is  allocated  to  Class  I  in  the  cur¬ 
rent  month.  An  exception  to  this  pro¬ 
cedure  is  provided  in  the  payment  pro¬ 
visions  of  the  order  to  insure  that  such 
reclassification  payment  will  not  be  ihade 
applicable  to  milk  which  has  previously 
been  priced  as  Class  I  milk  under  another 
Federal  order  which  is  carried  in  the 
handler’s  plant  in  opening  inventory. 

Following  the  assignment  of  unregu¬ 
lated  other  source  milk  and  beginning 
inventory  of  fluid  milk  products,  other 
source  receipts  in  bulk  in  the  form  of 
fluid  milk  products  received  from  plants 
regulated  by  other  orders  issued  under 
the  Act  should  be  assigned  to  the  lowest 
remaining  available  use  classiflcation. 
Under  this  procedure  a  handler  has  as¬ 
surance  that  if  his  producer  receipts  are 
Inadequate  to  meet  his  Class  I  needs  and 
he  purchases  regulated  milk  from  an¬ 
other  Federal  order  market  such  milk 
will  be  assigned  to  Class  I.  Since  it  is 
not  intended  that  there  be  any  compen¬ 
satory  payment  on  other  source  mlik 
which  is  classified  and  priced  in  Class  I 
under  another  order  and  which  is  dis¬ 
posed  of  for  Class  I  use  in  this  market, 
this  sequence  of  assignment  will  tend  to 
minimize  the  application  of  the  compen¬ 
satory  payment  provision. 

It  is  intended  that  the  order  shall  rec¬ 
ognize  the  principle  of  free  movement  of 
packaged  fluid  milk  products  between 
Federal  order  markets.  Accordingly,  the 
assignment  provisions  provide  that  re¬ 
ceipts  of  packaged  fluid  milk  products 
from  plants  regulated  under  another 
Federal  order  shall  be  assigned  to  Class 
I.  The  pricing  under  the  several  orders 
from  which  such  movements  of  milk 
might  occur  is  such  that  no  pricing  ad¬ 
vantage  can  be  gained  by  the  movements 
of  packaged  milk  between  markets. 
However,  efficiencies  in  scale  of  operation 
derived  from  concentration  of  specialized 
packaging  operations  in  a  single  plant 
may  prove  advantageous  to  multiple 
plant  operations.  This  unrestricted 
competition  for  sale  among  all  handlers 
whose  milk  is  priced  and  regulated  on  a 
uniform  basis  will  provide  greater  flex¬ 
ibility  in  daily  operations  of  handlers 
and  a  better  balance  of  milk  supplies 
between  markets  will  be  gained  by  per¬ 
mitting  the  free  movement  of  such 
packaged  fluid  milk  products.  The  Phil¬ 
adelphia.  Pennsylvania,  Wilmington, 
Delaware  and  the  New  York -New  Jersey 
orders,  under  certain  circumstances,  per¬ 
mit  the  distribution  of  Class  I  milk  which 
is  not  priced  under  such  orders.  It  is 
necessary  therefore,  to  provide  a  com¬ 
pensatory  payment  on  any  milk  origi¬ 
nated  from  another  Federal  order  plant 


which  is  not  priced  as  Class  I  under  such 
other  order. 

The  only  remaining  receipts  not  yet 
allocated  are  producer  receipts  and  re¬ 
ceipts  from  other  pool  plants.  Receipts 
from  other  pool  plants  are  deducted  from 
the  class  in  which  assigned  under  the 
transfer  provisions  and  the  remaining 
utilization  is  presumed  to  represent 
producer  receipts. 

If  after  making  the  various  assign¬ 
ments  of  skim  milk  and  butterfat  pursu¬ 
ant  to  the  allocation  provisions  of  the 
order,  the  total  of  all  Class  I  and  Class 
II  milk  assigned  to  producer  milk  exceeds 
the  amount  of  producer  milk  reported 
to  have  been  received  by  the  handler  for 
whose  pool  plants  the  computation  is 
being  made,  such  “overage”  should  be 
assigned  first  to  the  available  Class  n 
utilization  and  any  remainder  to  Class  I. 
Such  overage  should  be  paid  for  by  the 
handler  at  the  applicable  class  prices. 
In  the  allocation  procedure  recognition  is 
taken  of  all  receipts  of  other  source  milk 
reported  by  the  handler.  When  utiliza¬ 
tion  records  indicate  a  disposition 
greater  than  receipts  it  must  be  pre¬ 
sumed  that  the  handler  underreported 
his  receipts  of  producer  milk. 

(c)  Determination  and  level  of  class 
prices.  The  fundamental  consideration 
in  pricing  milk  in  this  market  is  to  es¬ 
tablish  minimum  Class  I  and  Class  II 
prices  to  producers  which  will  result  in 
adequate  but  not  excessive  milk  suppli^ 
to  meet  the  fluid  milk  requirements  of 
the  market  plus  a  necessary  reserve. 
Moreover,  it  is  essential,  to  restore  and 
maintain  orderly  marketing  of  milk  in 
the  area,  that  these  minimum  prices  be 
in  appropriate  relationship  with  prices 
in  other  markets  in  the  region.  'The  pro¬ 
duction  area  for  the  market  is  largely 
coextensive  with  that  for  the  Washing¬ 
ton  market  and  overlaps  the  production 
areas  for  the  Philadelphia,  Pennsylvania, 
Wilmington.  Delaware,  and  the  New 
York-New  Jersey  Federal  order  markets 
as  well  as  a  number  of  local  markets. 

Class  I  price.  A  basic  Class  I  price  of 
$5.10  per  hundredweight  for  the  months 
of  March  through  June  and  $5.55  per 
hundredweight  for  the  months  of  July 
through  February  should  be  established 
for  the  Upper  Chesapeake  Bay  market 
for  the  first  18  months  in  which  the  or¬ 
der  is  in  operation.  An  adjustment 
mechanism  should  be  provided  which  will 
move  such  price  either  upward  or  down¬ 
ward.  as  the  case  may  be,  ta  reflect  the 
average  movement  in  the  Class  I  price 
levels  in  the  Philadelphia,  New  York- 
New  Jersey  and  Chicago  markets. 

The  pricing  mechanism  herein  pro¬ 
vided  as  well  as  the  pricing  level  is  iden¬ 
tical  with  that  under  Order  No.  2,  regu¬ 
lating  the  handling  of  milk  in  the 
Washington,  D.C.,  marketing  area.  The 
intermarket  relationship  between  Balti¬ 
more  and  Washington  requires  a  close 
alignment  of  prices  between  the  two 
markets. 

Class  I  prices  in  the  Baltimore  and 
Washington  markets  have  been  closely 
related  over  an  extended  period  of  years. 
Since  1954  the  Washington  price  has 
tended  to  exceed  the  Baltimore  price. 
However,  if  all  of  the  various  subclasses 
of  fluid  milk  sales  in  the  respective  mar¬ 
kets  (including  sales  to  military  installa- 
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tioiis,  school  milk,  economy  brand  milk 
and  special  discount  milk)  are  con¬ 
sidered,  prices  in  the  two  markets  have 
tended  to  approach  equality. 

Any  analysis  of  the  appropriate  Class 
I  price  level  must  consider  the  cost  at 
which  milk  may  be  secured  from  de¬ 
pendable  alternative  supply  sources. 
Several  Washington  area  handlers  have 
route  distribution  in  parts  of  the  local 
marketing  area  and  local  handlers  op¬ 
erate  routes  in  parts  of  the  Washing¬ 
ton  marketing  area.  Several  handlers 
operate  plants  in  both  this  market  and 
in  the  Washington  market  and  any  sig¬ 
nificant  variation  in  the  Class  I  price  as 
between  the  two  markets  could  result 
in  shifts  of  plants  and/or  producers  from 
one  market  to  the  other. 

In  recent  years,  improvements  in  the 
handling  and  transportation  of  milk 
have  made  the  Midwestern  area  a  poten¬ 
tial  source  of  supply  for  Northeastern 
milk  markets,  including  the  Upper  Ches¬ 
apeake  Bay  area.  The  Chicago  milk- 
shed  represents  an  appropriate  area  for 
determining  alternative  costs  because  of 
its  dependable  reserve  supply  and  its 
past  experience  as  a  supplier  of  milk  to 
fluid  markets  throughout  the  country. 
Official  notice  is  taken  of  the  Washing¬ 
ton,  D.C.,  decision  (24  P.R.  3630)  in 
which  it  was  concluded  that  an  annual 
Class  I  price  level  of  $5.40  would  provide 
an  appropriate  price  alignment  between 
that  market  and  Midwestern  supply 
sources.  Since  both  Baltimore  and 
Washington  are  approximately  equidis¬ 
tant  from  Chicago  it  is  appropriate  that 
the  initial  Class  I  price  level  for  this 
market  should  be  identical  with  that 
presently  applicable  in  the  Washington 
market. 

Milk  prices  in  fluid  milk  markets 
throughout  the  country  normally  vary 
seasonally,  being  highest  in  the  short 
production  months  and  lowest  in  the 
months  of  flush  production.  Under  usual 
circumstances  some  seasonality  of  pric¬ 
ing  has  prevailed  in  the  local  market; 
however,  there  appears  to  have  been  no 
flxed  pattern  of  seasonality  in  the  price. 
It  is  desirable  that  some  seasonality  be 
provided  to  insure  that  the  cost  of  alter¬ 
native  supplies  during  the  flush  produc¬ 
tion  months  will  not  be  sufficiently  below 
the  local  price  to  encourage  handlers  to 
drop  local  milk  during  this  period  in 
favor  of  cheaper  supply  sources.  The 
months  of  March  through  June  consti¬ 
tute  the  period  of  flush  production  in  this 
area.  Under  these  circumstances,  it  is 
concluded  that  an  appropriate  inter¬ 
market  pricing  relationship  can  be  main¬ 
tained  throughout  the  year  if  a  price  of 
$5.10  and  $5.55,  respectively,  is  provided 
for  the  periods  of  March  through  June 
and  July  through  February. 

Notwithstanding  the  fact  that  the 
pricing  herein  recommended  is  limited 
to  a  period  of  18  months,  it  is  essential 
that  some  mechanism  be  provided  to  as¬ 
sure  that  the  price  during  such  period 
will  reflect  the  current  supiriy-demand 
situation  in  the  market  and  maintain  an 
appropriate  relationship  with  prices  in 
surrounding  markets.  Lack  of  market¬ 
wide  information  at  this  time  deters  the 
formulation  of  a  supply-demand  adjuster 
based  on  local  market  conditions.  Pro¬ 


ponents  recommended  that  In  order  to 
assure  a  continuing  appropriate  price 
relationship  with  the  Washington  piice 
the  identical  adjustment  mechanism 
provided  in  the  Washington  order  should 
be  provided  under  this  order.  They 
pointed  out  that  the  production  area  for 
the  local  market  overlaps  that  of  Phila¬ 
delphia  and  New  York-New  Jersey  as 
well  as  Washington  and  hence  the  sup¬ 
ply-demand  adjustment  mechanism  pro¬ 
vided  for  Washington  is  equally  appro¬ 
priate  here. 

It  is  concluded  that  an  adjustment 
mechanism  based  on  the  average  move¬ 
ment  in  the  Philadelphia,  New  York- 
New  Jersey  and  Chicago  Federal  order 
Class  I  price  (as  provided  in  the  Wash¬ 
ington  order)  will  produce  appropriate 
changes  in  the  local  Class  I  price  which 
reflect  changes  on  the  national  market 
for  milk  and  cost  factors  affecting  the 
supply  and  demand  for  milk  and  will 
serve  to  maintain  a  reasonable  align¬ 
ment  of  prices  between  markets  during 
the  interim  period  of  operation  under 
the  order. 

Class  II  price.  Some  milk  in  excess  of 
Class  I  requirements  is  necessary  to 
maintain  an  adequate  supply  of  milk  for 
the  fluid  market  at  all  times.  This  ex¬ 
cess  milk  must  be  disposed  of  in  manu¬ 
factured  products  which  would  be  Cllass 
II  under  the  proposed  classification 
system.  The  price  for  such  milk  should 
be  maintained  at  the  maximum  level 
consistent  with  facilitating  its  move¬ 
ment  to  manufacturing  outlets  when  not 
required  for  Class  I  use  in  the  market. 
The  Class  n  price  level  should  not  be 
at  so  low  a  level,  however,  as  to  encour¬ 
age  procurement  of  milk  supplies  by 
handlers  for  the  sole  purpose  of  con¬ 
verting  such  milk  into  Class  II  products. 

The  members  of  the  Maryland  Co¬ 
operative  Milk  Producers  Association 
supply  at  least  seventy-five  percent  of 
the  milk  for  the  local  market  and  the 
cooperative  carries  -the  bulk  of  the 
market  reserve.  Milk  not  needed  for 
fluid  uses  is  diverted  to  nearby  plants 
for  manufacturing  uses.  The  facilities 
of  the  Maryland  and  Virginia  Coopera¬ 
tive  Milk  Producers  at  Laurel,  Maryland, 
and  the  manufacturing  plant  at  West¬ 
minster,  Maryland,  previously  referred 
to,  represent  the  principal  outlet  for 
surplus  milk.  However,  other  manufac¬ 
turing  facilities  are  available  in  the  pro¬ 
duction  area.  The  available  facilities 
are  adequate  to  handle  any  prospective 
market  surplus. 

.Proponents  proposed  that  the  Class  II 
price  be  established  at  a  level  somewhat 
below  the  price  established  under  the 
Washington  order  contending  that  this 
would  promote  better  price  alignment 
with  the  Philadelphia  and  the  New  York- 
New  Jersey  Class  II  price.  They  pointed 
out  that  the  cooperative  does  not  own 
a  manufacturing  plant  and  must  move 
milk  to  local  manufacturing  plants  for 
processing  at  some  additional  transpor¬ 
tation  cost. 

The  available  manufacturing  facilities 
are  favorably  located  with  respect  to  the 
local  market  and  to  the  production  area. 
Under  the  diversion  provisions  herein 
provided  milk  can  be  efficiently  moved 
direct  from  the  farm  to  such  manufsu;- 


turlng  plant.  Since  much  of  the  local 
surplus  is  processed  through  the  same 
facilities  used  to  process  the  neighboring 
Washington  surplus  and  such  facilities 
are  equally  accessible  to  both  Baltimore 
and  Washington  it  would  be  inappropri¬ 
ate  and  unnecessary  to  establish  a  lower 
price  than  provided ’under  the  Wash¬ 
ington  order.  It  is  concluded  therefore, 
that  the  Class  II  price  under  this  order 
should  be  established  by  the  same  for¬ 
mula  and  at  the  same  level  of  the  Wash¬ 
ington  Class  II  price. 

The  formula  as  herein  proposed  would 
base  the  butterfat  value  on  the  Phila¬ 
delphia  market  weekly  quotations  per 
40-quart  can  of  40  percent  sweet  cream 
approved  for  Pennsylvania  and  New 
Jersey  for  each  week  ending  within  the 
month  as  reported  by  the  United  States 
Department  of  Agriculture,  and  would 
provide  a  make  allowance  of  $2.00  per 
can  of  cream.  In  order  that  butterfat 
values  may  not  be  unduly  depressed  by 
local  market  conditions  in  the  Phila¬ 
delphia  area  as  reflected  in  such  cream 
price  it  is  provided  that  the  butterfat 
value  shall  not  be  less  than  the  average 
Grade  A  (92-score)  butter  price  at  New 
York  as  reported  by  the  United  States 
Department  of  Agriculture  for  the  month 
less  17  cents.  This  arrangement  will 
provide  assurance  to  local  producers  that 
the  Class  n  price  will  continuously  re¬ 
flect  competitive  eastern  butterfat  values. 

The  skim  milk  value  under  the  for¬ 
mula  as  herein  proposed  would  be  based 
on  the  average  of  the  Chicago  daily  mar¬ 
ket  quotations  for  roller  and  spray  non¬ 
fat  dry  milk  as  reported  by  the  Depart¬ 
ment  of  Agriculture  for  the  period  from 
the  26th  day  of  the  preceding  month 
through  the  25th  day  of  the  month  for 
which  the  Class  II  price  is  being  deter¬ 
mined  and  reflects  a  make  allowance  of 
approximately  five  and  one-half  cents 
per  pound  of  powder.  The  formula  as 
herein  proposed  w'ould  have  yielded  an 
average  Class  II  price  of  $3.23  and  $3.02 
for  the  years  1957  and  1958,  respectively. 
The  1958  price  would  have  been  eight 
cents  higher  than  the  New  York  Class  III 
price,  and  six  cents  over  the  Philadelphia 
Class  II  price,  and  appropriately  reflects 
the  value  of  milk  going  into  manufac¬ 
tured  products  in  this  market.  This 
level  of  Class  n  pricing  should  provide 
for  the  orderly  disposition  of  milk  in 
excess  of  fluid  needs  and  at  the  same 
time  will  return  to  producers  a  com¬ 
petitive  use  value  for  such  milk.  A 
higher  price  for  Class  n  milk  than  that 
herein  proposed  might  result  in  a  loss 
of  outlets  for  local  producer  milk  for 
manufacturing  uses  and  hence,  would 
not  be  in  the  Interest  of  orderly 
marketing. 

One  handler  proposed  that  provision 
be  made  for  an  adjustment  to  the  Class 
n  price  during  the  flush  production 
months  which  W’ould  provide  a  lower 
pricing  for  milk  disposed  of  for  butter 
and  hard  cheese.  This  handler  also  pro¬ 
posed  that  cream  quotations  be  used  to 
determine  the  Class  n  butterfat  value 
without  provision  for  a  butter  floor. 

There  are  adequate  facilities  for  han¬ 
dling  the  market  surplus  in  the  higher 
valued  nonfluid  milk  products  and  hence 
no  reason  for  encouraging  the  use  of 
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producer  milk  for  manufacture  of  butter 
and  hard  cheese.  There  is  no  indication 
that  facilities  are  available  in  the  market 
for  the  manufacture  of  hard  cheese  and, 
while  butter-making  facilities  are  avail¬ 
able,  it  is  apparent  that  they  are  not 
used  to  any  extent. 

Producers  should  have  assurance  under 
the  order  that  they  will  receive  returns 
commensurate  with  the  use  value  of  their 
milk.  Cream  prices  may  be  temporarily 
depressed  by  local  surplus  conditions  in 
the  Philadelphia  market.  However, 
when  such  prices  are  below  current  butter 
quotations  it  is  apparent  that  such  butter 
quotations,  which  reflect  the  support 
levels  established  for  butterfat,  more 
nearly  reflect  the  use  value  of  butter- 
fat.  It  is  appropriate  therefore  to  pro¬ 
vide  for  use  of  the  higher  of  the  Phila¬ 
delphia  cream  quotation  or  the  New  York 
butter  quotation. 

Butterfat  differentials.  The  classifica¬ 
tion  system  hereinbefore  set  forth  pro¬ 
vides  for  a  full  accounting  of  all  skim 
milk  and  butterfat.  While  milk  is  priced 
to  handlers  at  the  basic  test  it  is  intended 
that  handlers  costs  for  milk  shall  reflect 
the  actual  use  value  of  skim  milk  and 
butterfat  in  each  class.  This  can  be 
accomplished  by  adjusting  the  class 
prices  of  each  handler  by  appropriate 
butterfat  differentials  to  the  end  that 
the  per  hundredweight  costs  of  milk  in 
each  class  for  such  handler  reflects  the 
actual  test  of  milk  used  in  such  class. 

The  health  regulations  applicable  in 
the  marketing  area  permit  the  stand¬ 
ardization  of  milk  for  consumer  use  and 
open  market  cream  can  be  sold  in  a  sub¬ 
stantial  part  of  the  marketing  area.  Ex¬ 
cess  cream  must  be  disposed  of  in  the 
open  market  or  utilized  in  manufactured 
products.  Since  butterfat  differentials 
above  competitive  values  would  encour¬ 
age  handlers  to  utilize  alternative  sources 
of  butterfat  it  is  desirable  that  such 
differentials  reflect  as  closely  as  possible 
competitive  open  market  cream  values. 

The  basic  test  at  which  milk  has  been 
sold  to  handlers  and  uniform  prices  paid 
to  producers  historically  has  been  3.5 
percent  in  this  market.  Both  producers 
and  handlers  proposed  that  the  3.5  per¬ 
cent  basic  test  be  maintained. 

It  is  concluded  that  the  Class  I  butter¬ 
fat  differential  value  should  directly  re¬ 
flect  the  open  market  value  of  sweet 
cream  for  fluid  uses  as  determined  from 
current  price  quotations  on  the  Phila¬ 
delphia  cream  market.  Such  value  may 
be  derived  by  dividing  by  334.8  the  aver¬ 
age  of  the  weekly  quotations  for  40-quart 
cans  of  40  percent  sweet  cream  approved 
for  Pennsylvania  and  New  Jersey  in  the 
Philadelphia  market  as  reported  each 
week  ending  within  the  month  by  the 
United  States  Department  of  Agricul¬ 
ture.  Should  the  Class  n  butterfat 
differential  exceed  the  value  determined 
through  this  calculation,  however,  the 
Class  II  butterfat  differential  should  be 
used  as  the  Class  I  butterfat  differential 
value. 

The  Class  n  butterfat  differential 
should  be  directly  related  to  the  butterfat 
values  in  the  Class  n  pricing  formula. 
Such  values  reflect  the  competitive  value 
of  butterfat  for  manufacturing  uses  and 
will  implement  the  orderly  disposition  of 
butterfat  in  excess  of  fluid  needs. 
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Location  differentials.  Location  differ¬ 
entials  should  be  established  for  milk  re¬ 
ceived  at  plants  located  a  substantial 
distance  from  the  market.  Such  differ¬ 
entials  recognize  the  principle  that  milk 
similarly  used  and  located  should  be 
similarly  priced.  Milk  which  originates 
nearest  the  market  should  command  a 
higher  price  than  milk  more  distantly 
located  in  order  to  reflect  the  difference 
in  cost  of  transporting  it  to  the  market¬ 
ing  area.  No  advantage  can  be  afforded 
any  particular  group  of  producers  if  the 
location  differentials  established  real¬ 
istically  reflect  only  differences  in  trans¬ 
portation  cost. 

Several  Baltimore  City  handlers  op¬ 
erate  plants  at  country  points  which  are 
used  for  assembly  of  milk  received  from 
the  farm.  A  total  of  five  such  country 
plants  were  associated  with  the  market 
at  the  time  of  the  hearing  and  four  previ¬ 
ously  in  existence  had  been  closed.  All 
the  remaining  plants  almost  wholly  en¬ 
gage  in  can  receiving  operations  where 
milk  is  received,  w’eighed,  sampled,  cooled 
and  moved  in  tankers  to  city  bottling 
plants  or  to  manufacturing  outlets. 

The  continuing  existence  of  these 
plants,  located  less  than  35  miles  from 
Baltimore  City,  is  indicative  of  an  un¬ 
usual  situation  in  the  Baltimore  market, 
complicated  by  the  incomplete  transition 
to  bulk  tank  handling.  The  history  of 
substantial  location  adjustments,  which 
the  cooperative  has  allowed  Baltimore 
handlers  for  the  operation  of  such  coun¬ 
try  assembly  stations,  has  no  doubt  en¬ 
couraged  handlers  to  continue  operation 
of  such  stations  at  relatively  short  dis¬ 
tances  from  the  city  and  has  deterred 
the  development  of  adequate  receiving 
and  storage  facilties  at  the  city  receiving 
plants. 

The  city  bottling  and  distributing 
plant  of  one  large  handler,  who  operates 
four  of  the  five  country  supply  plants, 
is  located  in  a  redevelopment  area.  This 
handler  testified  that  expansion  of  re¬ 
ceiving  and  storage  facilities  at  this  time 
could  not  be  considered  pending  a  deci¬ 
sion  of  the  redevelopment  authority  on 
the  continued  operation  of  the  plant  in 
that  area.  However,  it  appears  that  lack 
of  receiving  and  storage  facilities  at  city 
distributing  plants  is  a  problem  of  long 
standing  and  has  only  been  intensified 
by  the  conversion  from  can  to  bulk  han¬ 
dling  and  the  corollary  effect  of  the 
closing  of  several  other  coimtry  can  re¬ 
ceiving  stations. 

It  is  not  the  purpose  of  Federal  orders 
to  hasten  or  promote  the  process  of  con¬ 
version  to  bulk  tank  marketing  methods. 
Conversely,  it  would  be  inappropriate  to 
maintain  or  promote  continuance  of  the 
existing  can  handling  methods  when 
technological  advances  and  the  current 
dynamic  economic  forces  in  effect  in  the 
market  would  naturally  make  such  con¬ 
version  desirable.  Proponents  supported 
the  principle  that  milk  similarly  used 
and  located  should  be  similarly  priced 
but  pointed  out  the  lack  of  adequate  city 
receiving  and  storage  facilities. 

The  lack  of  adequate  city  receiving 
and  storage  facilities  is  largely  confined 
to  the  single  handler  previously  dis¬ 
cussed.  Proponents  recognized  the  in¬ 
equities  which  would  result  if  handlers 
operating  distributing  plants  located  in 


the  marketing  area  but  outside  of  the 
city  of  Baltimore,  from  which  milk  is 
generally  distributed  in  direct  compe¬ 
tition  with  Baltimore  handlers,  were 
permitted  to  purchase  milk  at  a  lesser 
cost  than  Baltimore  City  handlers.  They 
proposed  therefore  that  location  differ¬ 
entials  apply  only  to  nondistributing 
receiving  plants. 

It  is  intended  that  the  order  shall  es¬ 
tablish  uniform  minimum  prices  for  all 
handlers  who  are  in  competition  for 
Class  I  sales  in  the  marketing  area.  It 
would  be  inappropriate  therefore  to  pro¬ 
vide  location  differentials  for  distribu¬ 
ting  plants  located  in  or  near  the  mar¬ 
keting  area.  It  would  also  be  inappro¬ 
priate  to  establish  differentials  within 
the  radius  from  which  milk  should  nor¬ 
mally  moVe  directly  from  farms  to 
bottling  and  distributing  plants  in  the 
area. 

In  view  of  the  geographical  extent  of 
the  marketing  area  herein  recommended 
it  is  desirable  that  an  alternative  basing 
point  be  established  for  purposes  of  ap¬ 
plying  location  differentials.  The  City 
Hall  in  Baltimore,  Maryland,  and  the 
Courthouse  in  Salisbury,  Maryland,  are 
appropriate  points  for  this  purpose.  No 
differential  should  be  established  on 
Class  I  milk  received  at  plants  located 
within  a  75-mile  radius  of  either  of  these 
points.  In  the  case  of  plants  located 
more  than  75  miles  from  the  nearer  of 
these  points  it  is  concluded  that  a  differ¬ 
ential  on  Class  I  milk  of  12  cents  per 
hundredweight  plus  1,5  cents  for  each 
additional  10  miles  or  fraction  thereof 
which  such  plants  are  located  from  such 
point,  by  shortest  highway  distance  as 
determined  by  the  market  administrator, 
is  appropriate.  Such  location  differ¬ 
entials  provide  adequate  allowance  for 
transporting  milk  in  bulk  tankers  be¬ 
tween  plants  in  this  area. 

Milk  may  be  received  at  a  fluid  milk 
bottling  plant  directly  from  producers  as 
well  as  from  one  or  more  receiving 
plants.  Under  such  circumstances  it  is 
necessary  to  designate  an  assignment 
sequence  which  will  protect  producers 
from  unnecessary  transportation  costs 
involving  transfers  for  other  than  Class 
I  uses.  It  is  provided,  therefore,  that  for 
purposes  of  computing  allowable  Class  I 
location  differentials  for  each  handler, 
the  Class  I  disposition  from  a  fluid  milk 
pasteurizing  or  bottling  plant  shall  first 
be  assigned  to  direct  producer  receipts  at 
such  plant  and  any  remaining  Class  I 
use  shall  be  assigned  to  receipts  from 
other  pool  plants  of  the  handler  in  the 
order  of  their  nearness  to  the  appro¬ 
priate  basing  point. 

The  value  of  milk  used  in  manufac¬ 
tured  dairy  products  is  affected  little,  if 
any,  by  the  location  of  the  plant  receiv¬ 
ing  and  processing  such  milk  in  contrast 
to  the  situation  with  respect  to  Class  I 
milk.  The  milk  received  at  country 
plants  need  not  be  transported  to  the  city 
for  utilization  in  Class  n.  Accordingly, 
a  location  differential  should  apply  only 
to  milk  received  at  coimtry  plants  and 
utilized  in  Class  I  or  disposed  of  to  plants 
which  dispose  of  milk  on  routes  in  the 
marketing  area. 

The  pricing  provisions  herein  pro¬ 
posed  utilize  a  number  of  reported  prices 
and  indexes  from  various  specified 
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sources.  Prom  time  to  time  It  Is  pos¬ 
sible  that  such  individual  price (s)  or 
index  may  not  be  reported  or  published. 
Under  such  circumstances  it  is  necessary 
to  provide  that  the  market  administrator 
shall  use  a  price  or  index  determined  by 
the  Secretary  to  be  equivalent  to  or  com¬ 
parable  with  the  unreported  or  unpub¬ 
lished  factor  or  price. 

Payments  on  other  source  milk.  As 
previously  pointed  out,  the  minimum 
class  prices  established  imder  the  order 
apply  only  on  producer  milk  received  at 
plants  subject  to  full  regulation  under 
the  order.  However,  milk  may  be  dis¬ 
posed  of  for  Class  I  utilization  by  and 
from  plants  not  subject  to  full  regula¬ 
tion  of  the  order.  Such  unregulated 
plants  may  sell  milk  in  bulk  form  to  pool 
plants  that  in  turn  use  it  in  supplying 
their  Class  I  outlets,  or  they  may  sell 
Class  I  milk  directly  on  routes  as  defined 
herein,  including  sale  to  government 
installations. 

The  role  of  the  compulsory  classifica¬ 
tion  system  and  the  minimum  prices  as 
set  forth  in  a  Federal  milk  order  is  to 
insure  that  the  price  competition  from 
reserve  and  excess  milk  will  not  break  the 
market  price  for  Class  I  milk,  thereby 
destroying  the  incentive  necessary  to 
encourage  adequate  prouuctijii.  Be¬ 
cause  the  classified  program  of  the  order 
is  applicable  only  to  fully  regulated 
plants,  it  is  necessary,  in  order  to  pro¬ 
vide  continued  stability  of  the  market, 
to  remove  any  advantage  unregulated 
plants  may  attain  with  respect  to  sales 
in  the  regulated  market.  Such  plants 
have  a  real  financial  incentive  to  find  a 
means  to  sell  excess  milk  at  prices  some¬ 
what  less  than  current  Class  I  levels  so 
long  as  the  price  is  higher  than  its  value 
when  used  in  manufactured  dairy  prod¬ 
ucts.  If  uiuegulated  plant  operators 
were  allowed  to  dispose  of  their  surplus 
milk  for  Class  I  purposes  in  the  regulated 
marketing  area  without  some  compen¬ 
sating  or  neutralizing  provision  of  the 
order,  it  is  clear  that  the  disposition  of 
such  milk,  because  of  its  price  advantage 
relative  to  fully  regulated  milk,  would 
displace  the  fully  regulated  milk  in  Class 
I  uses  in  the  marketing  area.  The  plan 
of  Congress  as  contemplated  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended,  of  returning  mini¬ 
mum  prices  to  the  producers  for  the 
regulated  marketing  area,  would  be 
defeated. 

In  the  absence  of  any  competitive  or 
regulatory  force  which  compels  all 
handlers  to  pay  producers  for  milk  used 
in  fluid  outlets  at  a  rate  commensurate 
w’ith  its  value  for  such  use,  the  position 
of  any  handler  who  pays  the  Class  I 
price  is  insecure,  if  not.  untenable, 
whenever  cheaper  milk  is  available  to 
the  market.  A  classified  pricing  pro¬ 
gram  under  regulation  cannot  hope  to  be 
successful  in  the  long  run  in  insuring 
returns  to  producers  at  rates  contem¬ 
plated  by  the  Act  if  it  is  possible  for  some 
handlers  to  purchase  outside  milk  for 
Class  I  use  at  less  than  the  Class  I  price. 
Any  handler  who  finds  himself  in  a  situ¬ 
ation  where  his  competitors  pay  less  for 
fiuid  milk  than  he  pays  will  be  compelled 
to  resort  to  the  same  methods,  if  pos¬ 
sible.  A  price  advantage  in  using  unreg¬ 


ulated  milk  is  a  compelling  force  in  pro¬ 
moting  its  greater  use  and  as  a  result  it 
is  probable  that  regular  sources  of  regu¬ 
lated  milk  will  eventually  be  abandoned 
by  handlers,  thus  creating  insecurity  for 
themselves,  producers,  and  consumers 
alike. 

It  is  concluded,  therefore,  that  the  in¬ 
clusion  of  compensation  pasmient  pro¬ 
visions  in  the  order  is  necessary  to  insure 
against  the  displacement  of  producer 
milk  for  the  purpose  of  cost  advantage. 
This  is  essential  to  preserve  the  integrity 
of  the  classified  pricing  program  of  the 
order. 

Provision  for  partial  regulation 
through  compensatory  payments  makes 
It  possible  for  a  handler  operating  out¬ 
side  the  marketing  area  to  use  the  facili¬ 
ties  of  fully  regulated  plants  for  dispos¬ 
ing  of  surplus  milk  not  needed  for 
markets  outside  of  the  area  without  im¬ 
posing  the  financial  burden  of  such  sur¬ 
plus  on  producers  in  the  marketwide 
pool.  Compensatory  payments  also 
make  it  possible  for  a  handler  outside 
the  marketing  area  to  maintain  small 
amounts  of  regular  sales  in  the  market¬ 
ing  area  without  subjecting  his  outside 
sales  to  full  regulation. 

Requiring  such  outside  handler  to  be 
fully  regulated  would  mean  that  he 
would  be  required  to  account  to  the  pool 
at  the  full  Class  I  price  for  all  of  the 
milk  sold  outside  of  the  marketing  area 
which  is  in  competition  with  milk  not 
subject  to  regulation  under  the  order. 
Such  a  requirement  for  a  dealer  with 
little  business  within  the  marketing  area 
could  readily  induce  him  to  abandon  his 
sales  in  the  marketing  area.  Permitting 
a  handler  to  continue  to  sell  milk  to  cus¬ 
tomers  in  the  marketing  area  without 
any  form  of  price  regulation  would  give 
such  handler  a  competitive  advantage  as 
compared  to  the  handler  whose  primary 
business  is  within  the  area  and  who  con¬ 
sequently  is  fully  regulated. 

There  are  a  number  of  local  dealers, 
particularly  in  Pennsylvania,  who  now 
have  regular  direct  distribution  in  the 
marketing  area,  some  of  whom  maintain 
unregulated  status  under  the  terms  of 
the  order  as  herein  proposed.  In  addi¬ 
tion  there  are  a  number  of  substantial 
dealers  in  the  immediately  adjacent  mar¬ 
kets,  many  of  whom  could  readily  extend 
their  distribution  routes  into  the  market¬ 
ing  area  and  by  preserving  their  unregu¬ 
lated  status  could  operate  with  a  sub¬ 
stantial  price  advantage  over  regulated 
handlers.  In  order  to  prevent  such  un¬ 
regulated  milk  from  having  a  price  ad¬ 
vantage  a  provision  for  compensatory 
pa3mients  is  necessary. 

The  compensatory  pa3mients  appli¬ 
cable  to  other  source  milk  disposed  of  in 
the  marketing  area  from  distributing 
plants  which  do  not  acquire  pool  status 
should  be  the  same  as  those  applicable 
to  other  source  milk  distributed  from 
pool  plants.  It  would  not  be  possible  to 
stabilize  this  market  under  the  classified 
pricing  program  in  the  market  if  non¬ 
pool  plants  were  allowed  to  distribute 
impriced  milk  in  the  marketing  area 
without  compensatory  payments.  Han¬ 
dlers  distributing  such  unpriced  milk  in 
the  marketing  area  have  the  same  op¬ 
portunity  to  buy  milk  at  the  opportunity 
cost  level  as  do  the  operators  of  the  pool 


plants  who  purchase  other  source  milk. 
In  addition,  however,  the  operator  of  a 
nonpool  plant  in  all  probability  has  sur¬ 
plus  milk  in  his  own  plant  which  he 
would  willingly  dispose  of  on  any  bsisis 
that  would  yield  a  higher  return  than 
the  surplus  value.  It  would  be  par¬ 
ticularly  easy  to  dispose  of  such  milk 
for  Class  I  use  in  the  marketing  area 
by  bidding  for  large  contracts  such  a.s 
hospitals,  defense  establishments  or 
other  types  of  institutions.  With  sur¬ 
plus  outlets  as  the  alternative,  and  no 
compensatory  payments  to  make,  the 
nonpool  handlers  would  have  consider¬ 
able  incentive  or  margin  to  underbid  the 
seller  of  priced  milk  for  such  sales.  Pro  • 
viding  for  some  method  of  compensating 
for,  or  neutralizing  the  effect  of,  the 
advantage  created  for  unregulated  milk, 
therefore,  is  an  essential  and  necessary 
provision  of  the  order. 

A  proposal  was  made  that  a  distribu¬ 
ting  handler  disposing  of  only  a  smell 
proportion  of  his  total  Class  I  sales  in 
the  marketing  area  be  required  only  to 
pay  to  his  producers  the  utilization  value 
of  milk  according  to  the  class  prices  es¬ 
tablished  under  the  order.  It  was  con¬ 
tended  that  such  a  provision  would  pro¬ 
vide  equality  between  the  pool  handler 
and  the  nonpool  handler  since  their  re¬ 
quired  class  prices  would  be  the  same. 

Tlie  difSculty  with  this  proposal  In 
this  market  is  that  partially  regulated 
handlers  would  be  procuring  their  milk 
from  farmers  located  in  the  same  general 
supply  area  as  fully  regulated  handlers. 
The  fully  regulated  handlers  would  be 
required  to  return  to  producers  only  the 
market  uniform  price.  The  partially 
regulated  handlers,  on  the  other  hand, 
would  be  required  to  pay  returns  based 
on  their  own  utilization  of  milk.  This 
could  result  in  a  variation  of  returns  to 
producers  payable  by  regulated  and 
partially  regulated  handlers.  Such  a 
variation  would  have  an  unstabilizing  in¬ 
fluence  upon  the  marketing  of  milk  with¬ 
in  the  general  supply  area  for  this  mar¬ 
ket.  It  is,  therefore,  not  feasible  to 
adopt  the  plan  in  this  market. 

It  is  concluded  that  the  compensatory 
pa3rment  on  other  source  milk  utilized  in 
Class  I  and  not  classified  and  priced  as 
Class  I  under  any  other  Federal  order, 
should  be  tire  difference  between  the 
Class  n  price  and  the  Class  I  price  under 
the  order.  The  Class  n  price  established 
by  the  order  is  a  fair  and  economic 
measure  of  the  value  of  milk  in  surplus 
uses  in  this  area  and  hence,  represents 
the  actual  value  of  other  source  milk. 

By  choosing  a  rate  of  compensatory 
payment  which  reflects  the  cost  of  the 
cheapest  other  source  milk  which  may 
be  expected  to  be  available  to  regulated 
handlers,  any  advantage  to  one  handler 
relative  to  others,  in  obtaining  such 
cheap  milk  and  substituting  it  for  pro¬ 
ducer  milk  in  Class  I,  is  removed  insofar 
as  administratively  possible  and  no  han¬ 
dler  is  given  the  clear  opportunity  to 
gain  an  unfair  advantage  which  would 
otherwise  exist.  Although  the  xmfair 
advantage  of  obtaining  other  source  milk 
is  removed  by  the  particular  rate  of  pay¬ 
ment  herein  prodded,  nevertheless,  if 
other  source  milk  is  to  be  purchased,  the 
incentive  for  purchasing  the  cheapest  of 
such  milk  remains,  because  the  lower  the 
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price  which  a  handler  pays  for  other 
source  milk,  the  lower  will  be  his  total 
cost  of  purchasing  such  milk.  In  any 
event,  a  nonpool  handler  with  Class  I 
sales  in  the  marketing  area  is  provided 
with  the  opportunity  to  choose  whether 
he  shall  offset  such  Class  I  sales  with 
purchases  from  federally  regulated 
plants  classified  and  priced  as  Class  1 
milk  and,  therefore,  not  subject  to  a 
compensatory  or  equalization  payment. 

All  funds  collected  from  compensatory 
payments  should  be  added  to  the  pro¬ 
ducer-settlement  fund.  The  handler 
regulated  by  the  order  should  be  obli¬ 
gated  to  make  compensatory  payments 
to  the  producer-settlement  fund.  There 
will  be  no  difference  in  actual  price  paid 
for  milk  whether  the  payment  is  made 
by  the  regulated  handler  or  by  the  oper¬ 
ator  of  the  unregulated  plant  from  which 
the  other  source  milk  was  obtained. 
Because  the  regulated  handler  makes 
the  actual  distribution  of  the  milk  in  the 
marketing  area  and  because  he  reports 
its  utilization  to  the  market  adminis¬ 
trator  he  is,  from  the  administrative 
viewpoint,  the  logical  one  to  make  the 
payment. 

For  the  reasons  set  forth  In  this  deci¬ 
sion,  Class  I  milk  under  the  order  is 
priced  at  the  plant  where  the  milk  is 
first  received  from  producers,  hence,  the 
compensatory  payment  on  other  source 
milk  should  be  computed  at  the  same 
stage  of  the  marketing  process  to  be 
directly  comparable.  No  allowances  are 
made  in  the  order  for  cost  and  profits 
of  handlers  in  moving  producer  milk  to 
subsequent  stages  of  marketing;  neither 
should  they  be  made  for  other  source 
milk. 

(d)  Distribution  of  proceeds  among 
producers. 

1.  Type  of  pool.  The  order  should 
provide  for  the  distribution  of  returns  to 
producers  through  a  marketwide  equal¬ 
ization  pool.  Under  this  type  of  pooling 
all  producers  receive  a  .uniform  price 
which  varies  only  to  reflect  differences 
in  butterfat  content  and  location  of  plant 
of  receipt. 

As  has  been  previously  indicated  the 
principal  cooperative  association  in  the 
market  carries  the  bulk  of  the  necessary 
surplus  of  the  market  which  it  moves  to 
nearby  manufacturing  plants.  It  is  im¬ 
perative,  therefore,  that  a  procedure  for 
pooling  be  established  which  will  provide 
for  an  equitable  sharing  by  all  producers 
of  the  lower  returns  realized  from  the 
handling  of  this  necessary  reserve  supply 
of  milk. 

A  marketwide  pool  will  facilitate  the 
activities  of  the  cooperative  in  moving 
milk  supplies  among  handlers-  to  meet 
their  individual  needs  and  will  encourage 
processing  of  the  necessary  surplus  of 
the  market  at  the  plants  which  can  make 
the  most  efficient  use  of  such  milk. 

(2)  Producer-settlement  fund.  Pay¬ 
ment  of  producers  under  the  marketwide 
pooling  arrangement  will  require  a 
producer-settlement  fund  for  making 
adjustments  in  pa3nments,  as  among 
handlers,  to  the  end  that  the  total  sums 
paid  by  each  handler  shall  equal  the 
value  of  milk  received  by  him  at  the 
prices  fixed  in  the  proposed  marketing 
agreement  and  order. 
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Under  this  pooling  arrangement  han¬ 
dlers  who  are  required  to  pay  more  for 
their  milk  on  the  basis  of  their  utiliza¬ 
tion  than  they  are  required  to  pay  to 
producers  or  cooperative  associations 
will  pay  the  difference  to  the  producer- 
settlement  fund;  all  handlers  who  are 
required  to  pay  more  to  producers  or 
cooperative  associations  than  they  are 
required  to  pay  for  their  milk  on  the 
basis  of  utilization  will  receive  the  dif¬ 
ference  from  the  producer-settlement 
fund.  The  market  administrator  in 
making  payment  to  any  handler  from 
the  producer-settlement  fund  should  off¬ 
set  such  payments  by  the  amount  of 
payments  due  from  such  handler.  This 
is  sound  business  practice.  Without  this 
provision  the  market  administrator 
might  be  required  to  make  payments  to 
a  handler  who  may  have  obtained  money 
from  the  producer-settlement  fund  by 
filing  incorrect  reports  or  who  owes 
money  to  the  producer-settlement  fund 
but  who  is  financially  unable  to  make 
full  payment  of  all  of  his  debts. 

If  at  any  time,  the  balance  In  the 
producer-settlement  fund  is  insufficient 
to  cover  payments  due  to  all  handlers 
from  the  producer -settlement  fund,  pay¬ 
ments  to  such  handlers  should  be  re¬ 
duced  uniformly  per  hundredweight  of 
milk.  The  handlers  may  then  reduce 
payment  to  producers  by  an  equivalent 
amount  per  hundredweight.  Amounts 
remaining  due  such  handlers  from  the 
producer-settlement  fund  should  be  paid 
as  soon  as  the  balance  in  the  fund  is 
suflBcient,  and  handlers  should  then  com¬ 
plete  payments  to  producers.  In  order 
to  reduce  the  likelihood  of  this  occurring, 
milk  received  by  any  haiidler  who  has 
not  made  the  required  payments  into 
the  producer-settlement  fund  for  the 
preceding  month  should  not  be  consid¬ 
ered  in  the  computation  of  the  uniform 
price  in  the  current  month. 

(3)  Base  and  excess  plan.  The  order 
should  provide  for  the  payment  of  pro¬ 
ducers  under  a  base  and  excess  plan  as 
an  adjunct  to  the  seasonality  of  pricing 
hereinbefore  provided  to  encourage  a 
pattern  of  production  throughout  the 
year  consistent  with  the  fluid  needs  of 
the  market.  Producers  should  be  paid 
only  the  Class  II  price  for  their  excess 
milk.  The  price  to  be  paid  for  base  milk 
delivered  should  be  determined  by  divid¬ 
ing  the  residual  value  of  the  pool  after 
deducting  the  value  for  excess  milk  by 
the  total  hundredweight  of  base  milk. 

A  “base-excess”  plan  was  fii'st  estab¬ 
lished  in  the  market  in  1918  and  has  been 
in  continuous  effect,  with  modification, 
ever  since  except  during  World  War  II 
when  milk  was  in  extreme  short  supply 
in  relation  to  the  Class  I  needs  of  the 
market. 

Under  the  plan  herein  recommended 
bases  should  be  determined  annually 
and  would  reflect  each  individual  pro¬ 
ducer’s  average  daily  deliveries  during 
the  months  of  July  through  December. 
Bases  would  be  effective  for  the  sub¬ 
sequent  months  of  March  through  June. 
Each  producer  would  receive  payment 
at  the  base  price  for  all  milk  delivered 
during  the  March-June  period  which 
was  not  in  excess  of  his  established  base. 
Milk  delivered  in  such  months  in  excess 


of  his  established  base  would  be  paid  for 
at  the  excess  price. 

The  computation  of  a  daily  base  for 
each  producer  would  be  made  by  the 
market  administrator.  The  order  pro¬ 
vides  that  producers  shall  be  notified  of 
their  established  bases  on  or  before  the 
20th  day  of  February  each  year. 

However,  to  insure  that  sufficient  time 
is  available  for  the  computation  of  daily 
bases  for  the  first  bdse-paying  period  it 
is  provided  that  producers  shall  be  noti¬ 
fied  of  their  established  daily  bases  on  or 
before  the  first  day  of  March  1960.  The 
daily  base  of  each  producer  would  be 
determined  by  dividing  his  total  deliv¬ 
eries  of  milk  during  the  base-forming 
months  by  the  number  of  days  of  deliv¬ 
ery  but  not  less  than  154  days.  For  milk 
on  every-other-day  delivery  each  day  of 
delivery  would  be  considered  for  this 
purpose  to  be  two  days. 

Since  the  recommended  base -making 
period  will  have  lapsed  prior  to  the  ef¬ 
fective  date  of  the  order,  some  appropri¬ 
ate  means  must  be  provided  for  the  com¬ 
putation  of  bases  to  be  effective  for  the 
months  of  March  through  June  1960. 
The  daily  deliveries  of  producers,  as  de¬ 
termined  from  records  of  receipts  at  pool 
plants  or  by  the  cooperative  association, 
in  the  case  of  those  producer  members 
whose  milk  was  marketed  for  the  accoimt 
of  an  association,  for  the  July-December 
1959  period  will  provide  an  appropriate 
record  for  this  purpose. 

Proponents  proposed  that  the  base¬ 
making  period  be  the  July-December 
period  herein  recommended  and  that  the 
base-paying  period  be  a  full  twelve- 
month  period  begiiming  with  February 
of  each  year  and  running  through  the 
following  January.  They  also  pioposed 
that  provision  be  made  whereby  a  new 
producer  entering  the  market  after  the 
base-making  period  would  be  given  a 
base  equal  to  a  specified  percentage  of 
his  deliveries  during  the  month;  such 
percentage  to  be  varied  by  months. 
They  further  proposed  that  a  producer 
with  an  established  base  be  permitted 
to  relinquish  his  established  base,  if  he 
so  desired,  in  favor  of  a  new  base  to  be 
determined  in  the  same  manner  as  pro¬ 
posed  for  new  producers. 

Such  a  plan  is  not  necessary  In  this 
market.  There  has  been  no  fixed  season¬ 
ality  of  pricing  in  the  market  in  recent 
years.  In  lieu  of  seasonal  pricing  the 
base-rating  plan  has  been  relied  upon  to 
even  production  over  the  year. 

For  reasons  previously  stated  it  Is 
necessary  and  desirable  to  provide 
seasonality  of  pricing.  This  pricing,  in 
conjunction  with  the  base-rating  plan 
herein  proposed,  will  tend  to  maintain 
the  desired  pattern  of  production 
throughout  the  year.  Further,  because 
of  the  interrelationship  of  the  production 
area  of  this  market  with  those  of  adja¬ 
cent  Federal  order  markets,  none  of 
which  employ  a  base-rating  plan,  a 
longer  operating  base  period  than  that 
herein  proposed  might  tend  to  unduly 
deter  desirable  shifts  of  plants  and  pro¬ 
ducers  as  between  markets  in  response 
to  changing  supply-demand  conditions. 

Operation  of  the  base-excess  plan  for 
paying  producers  requires  certain  rules 
in  connection  with  the  establishment  and 
transfer  of  bases  to  provide  reasonable 
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administrative  workability  of  the  plan. 
In  the  case  of  a  producer  selling,  leasing, 
or  otherwise  convesring  his  herd  to  an¬ 
other  producer,  and  when  it  can  be 
established  to  the  satisfaction  of  the 
market  administrator  that  such  con¬ 
veyance  is  bona  fide  and  not  for  the 
purpose  of  evading  any  provision  of  this 
order,  the  base  should  be  permitted  to  be 
transferred  in  its  entirety  with  proper 
notice  to  the  market  swlministrator.  It  is 
also  necessary  for  administrative  reasons 
to  provide  tlje  procedure  for  assignment 
of  bases  in  cases  of  joint  ownership  and 
tenancy. 

Since  the  base-excess  plan  herein  pro¬ 
posed  is  to  be  effective  in  determining 
producer  payments  in  only  four  months 
of  the  year,  and  all  producers  must  es¬ 
tablish  a  new  base  each  year,  provisions 
in  addition  to  those  contained  herein  for 
the  establishment  and  tranfer  of  bases 
to  meet  unusual  situations  do  not  appear 
necessary. 

Exception  was  taken  to  the  Deputy 
Administrator’s  conclusion  that  no  pro¬ 
vision  was  needed  to  provide  a  base  for 
a  new  producer  entering  the  market. 
Bases  are  applicable  only  during  the 
months  of  March  through  June  which 
are  the  months  of  highest  production  and 
of  least  need  for  additional  supplies. 
Any  producer  who  does  not  establish  a 
base  during  the  months  of  July  through 
December  has  not  demonstrated  an  ade¬ 
quate  association  with  the  market  to  jus¬ 
tify  sharing  in  the  Class  I  sales  during 
the  four  flush  production  months  when 
his  milk  would  not  be  needed  for  Class  I 
use. 

(4)  Payments  to  individual  producers 
and  cooperative  associations.  The  order 
should  provide  that  each  handler  pay 
each  producer  for  milk  received  from 
such  producer  on  or  before  the  15th  day 
after  the  end  of  the  month  in  which  the 
milk  was  received.  This  is  the  customary 
date  of  payment  to  producers  and  it  pro¬ 
vides  a  reasonable  time  for  the  filing  of 
reports,  computation  of  and  announce¬ 
ment  of  the  uniform  price  and/or  the 
base  and  excess  prices  for  preparing  in¬ 
dividual  checks  for  pasunent.  The  re¬ 
porting,  announcement  and  pasmient 
dates  herein  provided  are  ssmchronized 
to  permit  payment  on  the  15th  day  after 
the  end  of  the  month. 

Minor  modification  of  some  of  such 
dates  previously  recommended  should  be 
made  to  provide  a  more  reasonable 
period  of  time  for  the  announcement  of 
prices,  computation  of  the  pool  and 
better  coordination  in  the  dates  for  com¬ 
pletion  of  certain  payments. 

The  order  should  provide  that,  in  the 
case  of  a  cooperative  association  which 
is  authorized  to  collect  payments  due  its 
producer-members,  and  which  requests 
such  payments  in  writing,  the  handler 
make  payment  to  the  cooperative  asso¬ 
ciation  of  the  amount  otherwise  due  its 
producer-members.  Under  the  provi¬ 
sions  of  the  order  as  hereinafter  proposed 
a  cooperative  association  by  definition 
has  “full  authority  in  the  sale  of  milk  of 
its  members”  and  is  engaged  in  “making 
collective  sales  of  or  marketing  milk  or 
its  products  for  its  members”.  As  the 
duly  authorized  agent  of  its  producer- 
members  there  can  be  no  question  of  its 
authority  to  receive  the  payments  other¬ 


wise  due  its  members.  This  privilege  Is 
specifically  provided  in  the  Act  and  the 
practice  is  followed  by  cooperatives  op¬ 
erating  in  the  market. 

In  the  case  of  milk  which  a  cooperative 
association,  in  its  capacity  as  a  handler, 
disposes  of  to  a  proprietary  handler  the 
order  should  require  that  such  handler 
pay  the  cooperative  association  not  less 
than  the  minimum  order  price  applicable 
at  the  location  of  the  transferee  plant. 
The  Act  clearly  establishes  the  intent 
that  no  cooperative  association  may  sell 
milk  to  any  handler  at  less  than  the  pre¬ 
scribed  order  class  prices. 

In  order  that  the  cooperative  may  have 
the  proper  records  upon  which  to  base 
payments  to  individual  producer-mem¬ 
bers,  the  handler  should,  on  or  before 
the  11th  day  after  the  close  of  the  month, 
be  required  to  furnish  the  cooperative 
association  with  a  statement  showing 
the  name,  address  and  code  number  of 
each  producer  for  whom  payment  is  to 
be  made  to  the  association,  the  volume 
and  butterfat  content  of  milk,  number 
of  days  on  which  delivery  was  made  and , 
the  amount  of  and  reason  for  any  deduc- 
tion  made  by  the  handler  from  the 
amount  payable  to  each  individual  pro¬ 
ducer.  The  responsible  handler  should 
be  permitted  to  make  only  proper  de¬ 
ductions  for  goods  and  services  fmnished 
to,  and  for  payments  made  on  behalf  of, 
the  producer,  and  for  which  written 
authorization  has  been  given  by  the 
producer. 

Payments  to  a  cooperative  association, 
in  lieu  of  pa3rment  to  individual  pro¬ 
ducers.  should  be  made  on  or  before  the 
14th  day  after  the  end  of  the  month. 
This  procedure  will  permit  the  coopera¬ 
tive  association  to  prepare  and  mail  in¬ 
dividual  checks  to  its  producer-members 
by  the  same  date  as  provided  for  pay¬ 
ment  to  individual  nonmember  pro¬ 
ducers. 

In  the  event  a  handler  has  received 
milk  from  producers  which  has  an  aver¬ 
age  butterfat  content  of  more  or  less 
than  3.5  percent,  the  returns  to  such  pro¬ 
ducers  should  be  adjusted  by  a  differen¬ 
tial  which  reflects  the  weighted  average 
values  of  the  butterfat  and  skim  milk  in 
producer  milk  utilized  in  the  respective 
classes.  This  follows  the  same  principle 
as  the  payment  of  a  uniform  price  to  all 
producers. 

Proponents  proposed  that,  in  the  case 
of  milk  recelv^  from  any  producer  with 
less  than  3.5  percent  butterfat  content, 
the  butterfat  differential,  otherwise  ap¬ 
plicable,  be  increased  by  one  cent.  They 
suggest^  that  the  use  of  this  higher  but¬ 
terfat  differential  would  encourage  pro¬ 
ducers  to  deliver  milk  of  not  less  than  3.5 
percent  butterfat  content. 

It  is  doubtful  that  the  small  variation 
in  butterfat  differential  would  achieve 
its  intended  purpose.  Moreover,  since 
each  producer  shares  equally  in  the  total 
value  of  the  handlers’  Class  I  and  Class 
n  utilization  at  the  basic  test  of  3.5  per¬ 
cent  butterfat,  it  is  equally  appropriate 
that  each  should  receive  the  average 
utilization  value  of  the  butterfat  and 
skim  milk  components  for  milk  testing 
above  or  below  3.5  percent.  The  pro¬ 
ducer  butterfat  differential  should  be 
rounded  to  the  nearest  full  cent  in  ac¬ 


cordance  with  the  general  custom  of  the 
market. 

In  making  payments  to  producers  for 
milk  received  at  plants  located  at  least 
75  miles  from  both  Baltimore  and  Sali.s- 
bury  the  uniform  price  and  the  price  for 
base  milk  should  be  reduced  12  cents  plus 
1.5  cents  for  each  additional  10  miles  dis¬ 
tance  or  fraction  thereof  which  such 
plant  is  located  from  the  nearer  of  such 
points.  Such  a  location  differential  will 
reflect  the  cost  of  hauling  milk  to  market 
by  an  efficient  means  and  hence  will  dis¬ 
tribute  returns  to  producers  in  accord¬ 
ance  with  the  location  value  of  their 
milk. 

No  location  differential  should  be  ap¬ 
plicable  in  making  payment  for  excess 
milk.  Excess  milk  is  priced  at  the  Class 
II  price  which  reflects  the  value  of  milk 
for  manufacturing  uses  in  the  produc¬ 
tion  area.  Producers  should  not  be  ex¬ 
pected  to  be  paid  a  lesser  price  for  their 
milk  than  its  value  for  manufacturing 
uses. 

Administrative  provisions.  The  mar¬ 
keting  agreement  and  order  should  pro¬ 
vide  for  other  general  administrative 
provisions  which  are  common  to  all  or¬ 
ders  and  which  are  necessary  for  proper 
and  efficient  administration  of  the  order. 

In  addition  to  the  definitions  discussed 
earlier  in  this  decision  which  define  the 
scope  of  regulation,  definition  of  certain 
other  terms  is  necessary  for  brevity  and 
to  assure  that  each  usage  of  such  terms 
denotes  the  same  meaning.  These  in¬ 
clude  the  terms  “Act”,  “Secretary”,  “De¬ 
partment”,  “Person”,  “Cooperative  As¬ 
sociation”,  “Route”,  and  “Fluid  Milk 
Product”. 

Provision  should  be  made  for  the  ap¬ 
pointment  by  the  Secretary  of  a  market 
administrator,  and  the  order  should  de¬ 
fine  his  powers  and  duties,  prescribe  the 
information  to  be  reported  by  handlers 
each  month,  set  forth  the  rules  to  be 
followed  by  the  market  administrator  in 
making  computations  required  by  the 
order,  and  provide  for  the  liquidation  of 
the  order  in  the  event  of  its  suspension  or 
termination. 

The  powers  of  the  market  adminis¬ 
trator  as  set  forth  in  the  order  are  spe¬ 
cifically  provided  in  section  8c(7)  (C)  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  and  the  pro¬ 
posed  language  is  essentially  that  of  the 
statute. 

The  duties  of  the  market  administra¬ 
tor  as  set  forth  are  essentially  those 
which  are  found  in  all  Federal  milk 
marketing  orders  and  are  necessary  to 
define  specifically  the  responsibilities  of 
the  market  administrator. 

Handlers  should  be  required  to  main¬ 
tain  adequate  records  of  their  operations 
and  to  make  the  reports  necessary  tq 
establish  classification  of  producer  milk 
and  payments  due  for  such  milk.  Time 
limits  must  be  prescribed  for  filing  such 
reports  and  for  making  payments  to  pro¬ 
ducers.  It  should  be  provided  that  the 
market  administrator  report  to  each  co- 
oporative  association,  which  so  requests, 
the  amount  and  class  utilization  of  milk 
received  by  each  handler  from  pro¬ 
ducers  who  are  members  of  such  coop¬ 
erative  association.  For  the  purpo.se  of 
this  report,  the  utilization  of  members’ 
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milk  In  each  handler’s  plant  will  be  pro¬ 
rated  to  each  class  in  the  proportion  that 
total  receipts  of  producer  milk  were  used 
in  each  class  by  such  handler. 

Handlers  should  maintain  and  make 
available  to  the  market  administrator  all 
records  and  accounts  of  their  operations 
and  such  facilities  as  are  necessary  to 
determine  the  accuracy  of  the  informa¬ 
tion  reported  to  the  market  adminis¬ 
trator  as  he  may  deem  necessary  or  any 
other  information  upon  which  the  classi¬ 
fication  of  producer  milk  or  payments  to 
producers  depends.  The  market  admin¬ 
istrator  must  likewise  be  permitted  to 
check  the  accuracy  of  weights  and  tests 
of  milk  and  milk  products  received  and 
handled  to  verify  all  payments  required 
under  the  order. 

It  is  necessary  that  handlers  maintain 
records  to  prove  the  utilization  of  the 
milk  received  from  producers  and  that 
proper  payments  were  made  therefor. 
Since  the  books  of  all  handlers  associated 
with  the  market  cannot  be  audited  im¬ 
mediately  after  the  milk  has  been  de¬ 
livered  to  a  plant,  it  is  necessary  that 
such  records  be  kept  for  a  reasonable 
period  of  time. 

The  order  should  provide  for  specific 
limitations  of  the  time  that  handlers 
should  be  required  to  retain  their  books 
and  records  and  of  the  period  of  time  in 
which  obligations  under  the  orders 
should  terminate.  Provision  made  in 
this  regard  is  identical  in  principle  with 
the  general  amendment  made  to  all  milk 
orders  in  operation  on  July  30,  1947,  fol¬ 
lowing  the  Secretary’s  decision  of  Jan¬ 
uary  26,  1949  (14  F.R.  444).  That  de¬ 
cision  covering  the  retention  of  records 
and  limitations  of  claims  is  equally  ap¬ 
plicable  in  this  situation  and  is  adopted 
as  a  part  of  this  decision. 

Each  handler  should  be  required  to 
pay  the  market  admiinstrator  as  his  pro 
rata  share  of  the  cost  of  administering 
the  order  not  more  than  5  cents  per  hun¬ 
dredweight  or  such  lesser  amounts  as 
the  Secretary  may.  from  time  to  time 
prescribe  on  (a)  producer  milk  (includ¬ 
ing  such  handler’s  own  production),  (b) 
other  source  milk  in  pool  plants  which  is 
allocated  to  Class  I  milk,  and  (c)  Class 
I  milk  disposed  of  in  the  marketing  area 
(except  to  a  pool  plant)  from  a  nonpool 
plant. 

The  market  administrator  must  have 
sufficient  funds  to  enable  him  to  admin¬ 
ister  properly  the  terms  of  the  order. 
The  Act  provides  that  such  cost  of  ad¬ 
ministration  shall  be  financed  through 
an  assessment  on  handlers.  One  of  the 
duties  of  the  market  administrator  is  to 
verify  the  receipts  and  disposition  of 
milk  from  all  sources.  Equity  in  sharing 
the  cost  of  administration  of  the  order 
among  handlers  will  be  achieved,  there¬ 
fore.  by  applying  the  administrative  as¬ 
sessment  to  all  producers’  milk  (includ¬ 
ing  a  handler’s  own  production)  and 
other  source  milk  allocated  to  Class  I 
milk. 

Plants  not  subject  to  the  classification 
and  pricing  provisions  of  the  order  may 
distribute  limited  quantities  of  CHass  I 
milk  in  the  marketing  area.  These 
plants  must  be  checked  to  verify  their 
status  under  the  order.  Assessment  of 
administrative  expense  on  such  milk  sold 


In  the  marketing  area  will  help  defray 
the  cost  of  such  checking. 

In  view  of  the  anticipated  volumes  of 
milk  and  the  cost  of  administering  orders 
in  markets  of  comparable  circumstances, 
it  is  concluded  that  an  initial  rate  of  5 
cents  per  hundredweight  is  necessary  to 
meet  the  expenses  of  administration. 
Provision  should  be  made  to  enable  the 
Secretary  to  reduce  the  rate  of  assess¬ 
ment  below  the  5  cents  per  hundred¬ 
weight  maximum  without  necessitating 
an  amendment  to  the  order.  This  should 
be  done  at  any  time  experience  in  the 
market  reveals  that  a  lesser  rate  will 
produce  sufficient*  revenue  to  administer 
the  order  properly. 

A  provision  should  be  included  in  the 
order  for  furnishing  market  services  to 
producers,  such  as  verifying  the  tests  and 
weights  of  producer  milk  and  furnishing 
market  information.  These  should  be 
provided  by  the  market  administrator 
and  the  cost  should  be  borne  by  the  pro¬ 
ducers  receiving  the  service.  If  a  cooper¬ 
ative  association  is  performing  such  serv¬ 
ices  for  any  member  producers  and  is 
approved  for  such  activities  by  the 
Secretary,  the  market  administrator  may 
accept  this  in  lieu  of  his  own  service. 

There  is  need  for  a  marketing  service 
program  in  connection  with  the  adminis¬ 
tration  of  the  order  in  this  area.  Orderly 
marketing  will  be  promoted  by  assuring 
individual  producers  that  they  have  ob¬ 
tained  accurate  weights  and  tests  of  their 
milk.  To  accomplish  this  fully,  it  is 
necessary  that  the  butterfat  test  and 
weights  of  individual  producer  deliveries 
of  milk  as  reported  by  the  handler  be 
verified  for  accuracy. 

An  additional  phase  of  the  marketing 
service  program  is  to  furnish  producers 
with  correct  market  information.  Effi¬ 
ciency  in  the  production,  utilization  and 
marketing  of  milk  will  be  promoted  by 
the  dissemination  of  current  information 
on  a  marketwide  basis  to  all  producers. 

To  enable  the  market  administrator 
to  furnish  these  marketing  services,  pro¬ 
vision  should  be  made  for  a  maximum 
deduction  of  5  cents  per  hundredweight 
with  respect  to  receipts  of  milk  from  pro¬ 
ducers  for  whom  he  renders  marketing 
services.  If  later  experience  indicates 
that  marketing  services  can  be  performed 
at  a  lesser  rate,  provision  is  made  for  the 
Secretary  to  adjust  the  rate  downward 
without  the  necessity  of  a  hearing. 

Rulings  on  proposed  findings  and  con~ 
elusions.  Briefs  and  proposed  findings 
and  conclusions  were  filed  on  behalf  of 
several  interested  parties  in  the  market. 
These  briefs,  proposed  findings  and  con¬ 
clusions,  and  the  evidence  in  the  record 
were  considered  in  making  the  findings 
and  conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  set  forth  in  the  briefs 
are  inconsistent  with  the  findings  and 
conclusions  herein,  the  requests  to  make 
such  findings  or  to  reach  such  conclu¬ 
sions  are  denied  for  the  reasons  previ¬ 
ously  stated  in  this  decision. 

General  findings,  (a)  'The  proposed 
marketing  agreement  and  order  and  all 
of  the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 


(b)  'The  parity  prices  of  milk  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price  of 
feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  in  the  proposed  market¬ 
ing  agreement  and  the  order  are  such 
prices  as  will  reflect  the  aforesaid  factors, 
insure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(c)  The  proposed  marketing  agree¬ 
ment  and  order  will  regulate  the  han¬ 
dling  of  milk  in  the  same  manner  as, 
and  will  be  applicable  to  persons  in  the 
respective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in,  a  market¬ 
ing  agreement  upon  which  a  hearing  has 
been  held. 

Rulings  on  exceptions.  In  arriving  at 
the  findings  and  conclusions,  and  the 
regulatory  provisions  of  this  decision, 
each  of  the  exceptions  received  was  care¬ 
fully  and  fully  considered  in  conjunction 
with  the  record  evidence  pertaining 
thereto.  To  the  extent  that  the  findings 
and  conclusions,  and  the  regulatory  pro¬ 
visions  of  this  decision  are  at  variance 
with  any  of  the  exceptions,  such  excep¬ 
tions  are  hereby  overruled  for  the  rea¬ 
sons  previously  stated  in  this  decision. 

Marketing  agreement  and  order.  An¬ 
nexed  hereto  and  made  a  part  hereof  are 
two  documents  entitled,  respectively, 
“Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  the  Upper  Chesa¬ 
peake  Bay.  Maryland,  Marketing  Area’’, 
and  "Order  Regulating  the  Handling  of 
Milk  in  the  Upper  Chesapeake  Bay, 
Maryland,  Marketing  Area”,  which  have 
been  decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered.  That  all  of  this 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  'The  regulatory  provisions  of 
said  marketing  agreement  are  identical 
with  those  contained  in  the  attached 
order  which  will  be  published  with  this 
decision. 

Referendum  order:  determination  of 
representative  period:  and  designation  of 
referendum  agent.  It  is  hereby  directed 
that  a  referendum  be  conducted  among 
producers  to  determine  whether  the  is¬ 
suance  of  the  attached  order  regulating 
the  handling  of  milk  in  the  Upper  CHies- 
apeake  Bay,  Maryland,  marketing  area, 
is  approved  or  favored  by  the  producers, 
as  defined  under  the  terms  of  the  pro¬ 
posed  order,  and  who.  during  the  repre¬ 
sentative  period,  were  engaged  in  the 
production  of  milk  for  sale  within  the 
aforesaid  marketing  area. 

The  month  of  August  1959  is  hereby 
determined  to  be  the  representative 
period  for  the  conduct  of  such  referen¬ 
dum. 

A.  T.  Radigan  is  hereby  designated 
agent  of  the  Secretary  to  conduct  such 
referendum  in  accordance  with  the  pro¬ 
cedure  for  the  conduct  of  referenda  to 
determine  produce^  approval  of  milk 
marketing  orders  (15  F.R.  5177),  such 
referendum  to  be  completed  on  or  before 
the  30th  day  from  the  date  this  decision. 
Is  issued. 
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Issued  at  Washington,  D.C^  this  20Ui 
day  of  November  1959. 

Clarencx  L.  Miller, 
Assistant  Secretary, 

Order  ’  Regulating  the  Handling  of  Milk 
in  the  Upper  Chesapeake  Bay,  Mary~ 
land.  Marketing  Area 
Sec. 

1027  Findings  and  determinations. 
Definitions 

1027.1  General  definitions. 

1027.2  Definitions  of  persons. 

1027.3  Definitions  of  plants. 

1027.4  Definitions  of  milk  and  milk  prod¬ 

ucts. 

Market  Administrator 

1027.20  Designation. 

1027.21  Powers. 

1027.22  Duties. 


Reports,  Records  and  Faciuties 


1027.30  Reports  of  receipts  and  utilization. 

1027.31  Other  reports. 

1027.32  Records  and  facilities. 

1027.33  Retention  of  records. 

Classification  of  Milk 

1027.40  Skim  milk  and  butterfat  to  be 

classified. 

1027.41  Classes  of  utilization. 

1027.42  Shrinkage. 

1027.43  Responsibility  of  handlers  and  the 

reclassification  of  milk.  i 

1027.44  Transfers. 

1027.45  Computation  of  skim  milk  and 

butterfat  in  each  class. 

1027.46  Allocation  of  skim  milk  and  butter- 

fat  classified. 

Minimum  Prices 

1027.50  Class  prices. 

1027.51  Butterfat  differentials  to  handlers. 

1027.52  Location  differentials  to  handlers. 

1027.53  Use  of  equivalent  price  or  Index. 

Application  of  Provisions 


1027.60  Producer-handler. 

1027.61  Plants  subject  to  other  Federal 

orders. 

1027.62  Pa3rments  on  other  source  milk. 

1027.63  Computation  of  base  for  each 

producer. 

1027.64  Base  rules. 

1027.70  Computation  of  the  value  of  pro¬ 

ducer  milk  for  each  handler. 

1027.71  Computation  of  the  uniform  price. 

1027.72  Price  for  base  milk  and  excess  milk. 


Payments 

\ 

1027.80  Time  and  method  of  payment. 

1027.81  Producer  butterfat  differential. 

1027.82  Location  differential  to  producers. 

1027.83  Producer-settlement  fund. 

1027.84  Payments  to  the  producer-settle¬ 

ment  fund. 

1027.85  Payments  out  of  the  pwoducer- 

settlement  fund. 

1027.86  Adjustment  of  accounts. 

1027.87  Marketing  services. 

1027.88  Expense  of  administration. 

1027.89  Termination  of  obligations. 

Effective  Time,  Suspension,  or  Terminatiom 


1027.90  Effective  time. 

1027.91  Suspension  or  termination. 

1027.92  Continuing  obligations. 

1027.93  Liquidation. 


*  This  order  shall  not  become  ^ective  un¬ 
less  and  until  the  requirements  of  §  000.14 
of  the  rules  of  practice  and  (trocedure,  gov¬ 
erning  proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have  been 
met. 


Miscellaneous  Provisions 

See. 

1027.100  Agents. 

1027.101  Separability  of  provisions. 

Authoritt:  SS  1027.0  to  1027.101  Issued 
under  sec.  5,  49  Stat.  753,  as  amended;  "7' 
U.S.C.  608c. 

§  1027.0  Findings  and  determinations. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure,  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  'orders  (7  CPR 
Part  900),  a  public  hearing  was  held 
upon  a  proposM  marketing  agreement 
and  a  proposed  order  regulating  the  han¬ 
dling  of  milk  in  the  Upper  Chesapeake 
Bay,  Maryland,  marketing  area.  Upon 
the  basis  of  the  evidence  introduced  at 
such  hearing  and  the  record  thereof,  it 
is  found  that: 

(1)  The  said  order,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(2)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which  af¬ 
fect  market  supply  and  demand  for  milk 
in  the  said  marketing  area,  and  the  mini¬ 
mum  prices  specified  in  the  order  are 
such  prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  vdiolesome  milk  and  be  in  the 
public  interest; 

(3)  The  said  order  regulates  the  han¬ 
dling  of  milk  in  the  same  manner  as,  and 
is  applicable  only  to  persons  in  the  re¬ 
spective  classes  of  industrial  or  commer¬ 
cial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held; 

(4)  All  milk  and  milk  products  han¬ 
dled  by  handlers,  as  defined  in  this  order, 
are  in  the  current  of  interstate  commerce^ 
or  directly  burden,  obstruct,  or  affect^' 
interstate  commerce  in  milk  and  its 
products;  and 

(5)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administra¬ 
tor  for  the  maintenance  and  functioning 
of  such  agency  will  require  the  payment 
by  each  handler,  as  his  pro  rata  share 
of  such  expense,  5  cents  per  hundred¬ 
weight  or  such  amount  not  to  exceed  5 
cents  per  hundredweight  as  the  Secre¬ 
tary  may  pirescribe,  with  respect  to  (i) 
receipts  of  producer  milk  (including  such 
handler's  own  farm  production) ,  (ii)  re¬ 
ceipts  of  nonfederally  regulated  other 
source  milk  at  a  pool  plant  allocated  to 
CHass  I,  and  (iii)  receipts  of  Class  I  milk 
at  a  nonpool  plant  for  which  a  pajnnent 
is  due  pursuant  to  S  1027.62(d). 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered,  that  on  and  after  the 
effective  date  hereof,  the  handling  of 
milk  in  the  Upper  Chesap>eake  Bay, 
Maryland,  marketing  area  shall  be  in 
conformity  to,  and  in  compliance  with, 
the  following  terms  and  conditions: 


Definitzoks 

§  1027.1  General  definitionfi. 

(a)  “Act”  means  Public  Act  No.  10, 
73d  Congress,  as  amended  and  as  re¬ 
enacted  and  amended  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  6tfl  et  seq.). 

(b)  “Department”  means  the  United 
States  Department  of  Agriculture. 

(c)  “Upper  Chesapeake  Bay  market¬ 
ing  area”,  hereinafter  referred  to  as  the 
“marketing  area”  means  all  territory 
situated  within  the  corporate  limits  of 
the  city  of  Baltimore,  the  town  of  Laurel 
in  Prince  Cleorges  County;  the  counties 
of  Anne  Arundel.  Baltimore,  Caroline, 
Carroll,  Cecil,  Dorchester,  Harford,  How¬ 
ard,  Kent,  Queen  Annes,  Somerset,  Tal¬ 
bot,  Wicomico,  Worcester  and  that  por¬ 
tion  of  Calvert  County  lying  north  of  a 
line  beginning  at  the  western  terminus 
of  Maryland  State  Highway  507,  con¬ 
tinuing  easterly  along  said  highway  to 
its  intersection  with  Maryland  State 
Highway  2,  continuing  northerly  along 
said  Highway  2.  to  its  intersection  with 
Maryland  State  Highway  263  and  then 
easterly  along  said  Highway  263  to  its 
terminus  at  the  Chesapeake  Bay,  all  in 
the  State  of  Maryland,  together  with  all 
waterfront  facilities  connected  therewith 
and  Including  all  territory  within  such 
boundaries  occupied  by  Government 
(Federal,  State  or  municipal)  installa¬ 
tions.  institutions  or  other  similar 
establishments. 

(d)  “Route”  means  a  delivery  (in¬ 
cluding  any  delivery  by  a  vendor  or  dis¬ 
position  at  a  plant  store  or  from  a  vend¬ 
ing  machine)  of  any  Class  I  product  to 
a  wholesale  or  retail  outlet,  including 
a  Federal,  State  or  municipal  establish¬ 
ment,  but  excluding  any  delivery  to  a 
plant. 

§  1027.2  Definitions  of  persons. 

(a)  “Person”  means  any  Individual, 
partnership,  corporation,  association,  or 
other  business  unit. 

(b)  “Secretary”  means  the  Secretary 
of  Agriculture  or  any  officer  or  employee 
of  the  United  States  authorized  to  exer¬ 
cise  the  powers  and  to  perform  the 
duties  of  the  Secretary  of  Agriculture. 

(c)  “Dairy  farmer”  means  any  per¬ 
son  who  produces  milk  which  is  deliv¬ 
ered  in  bulk  (tank  or  cans)  to  a  plant. 

(d)  “Dairy  farmer  for  other  markets” 
means: 

(1)  Any  dairy  farmer,  whose  milk  is 
received  at  a  pool  plant  during,  any 
month  of  September  through  February 
but  whose  milk  is  diverted  to  a  nonpool 
plant  during  the  month  on  more  than 
the  number  of  days  specified  in  para¬ 
graph  (e)  (1)  of  this  section,  and 

(2)  Except  for  the  months  of  March 
through  August  1960,  any  dairy  farmer 
whose  milk  is  received  at  a  pool  plant 
during  the  months  of  March  through 
August  from  a  farm  from  which  the  han¬ 
dler,  an  affiliate  of  the  handler,  or  any 
person  who  controls  or  is  controlled  by 
the  handler,  received  milk  other  than  as 
producer  milk  during  any  of  the  preced¬ 
ing  months  of  September  through 
February. 
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(e)  ‘‘Producer”  means  any  dairy 
farmer,  except  a  producer-handler  or  a 
dairy  farmer  for  other  markets,  who  pro¬ 
duces  milk  which  is  received  at  a  pool 
plant  or  is  diverted  to  a  nonpool  plant 
during  any  month (s)  of  March  through 
August  or  on  not  more  than  8  days  (4 
days  in  the  case  of  every-other-day  de¬ 
livery)  during  any  month  (s)  of  Septem¬ 
ber  through  February:  Provided,  That 
the  milk  so  diverged  shall  be  deemed  to 
have  been  received  by  the  diverting  han¬ 
dler  at  a  pool  plant  at  the  location  from 
which  it  was  diverted. 

(f)  “Cooperative  association”  means 
any  cooperative  marketing  association  of 
producers  which  the  Secretary  deter¬ 
mines,  after  application  by  the  associa¬ 
tion: 

(1)  To  be  qualified  under  the  provi¬ 
sions  of  the  Act  of  Congress  of  February 
18,  1922,  as  amended,  known  as  the 
“Capper- Volstead  Act”;  and 

(2)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  to  be  engaged 
in  making  collective  sales  of  or  market¬ 
ing  milk  or  its  products  for  its  members. 

(g)  “Handler”  means  any  person  (1) 
in  his  capacity  as  the  operator  of  a  pool 
plant;  (2)  in  his  capacity  as  the  operator 
of  a  nonpool  plant  from  which  (i)  Class 
I  milk  is  disposed  of  on  routes  in  the 
marketing  area;  or  (ii)  milk  is  shipped 
to  a  pool  plant  qualified  pursuant  to 
5  1027.3(b)(1);  and  (3)  a  cooperative 
association  with  respect  to  the  milk  of 
any  producer  which  it  causes  to  be  di¬ 
verted  in  accordance  with  the  provisions 
of  paragraph  (e)  of  this  section  from  a 
pool  plant  for  the  account  of  such  co¬ 
operative  association. 

(h)  “Pool  handler”  means  any  person 
in  his  capacity  as  the  operator  of  a  pool 
plant  or  a  cooperative  association  quali¬ 
fied  as  a  handler  pursuant  to  paragraph 
(g)  (3)  of  this  section. 

(i)  “Producer-handler”  means  any 
person  who  operates  a  dairy  farm  and  a 
plant  from  which  Class  I  milk  is  disposed 
of  on  route(s)  in  the  marketing  area  and 
who  during  the  month  received  no  milk 
from  any  source  other  than  his  own  farm 
production  and  from  pool  plants:  Pro¬ 
vided,  That  the  maintenance,  care  and 
management  of  the  herd  and  other  re¬ 
sources  necessary  to  production,  process¬ 
ing.  packaging  and  distribution  of  the 
milk  are  the  personal  enterprise  and 
personal  risk  of  such  person. 

§  1027.3  Definitions  of  plants. 

(a)  “Plant”  means  the  land,  buildings, 
surroundings,  facilities  and  equipment 
operated  by  one  or  more  persons,  con- 
‘stituting  a  single  operating  unit  or  estab¬ 
lishment  for  the  receiving  (other  than 
transfer  from  one  vehicle  to  another), 
processing  or  packaging  of  milk  or  milk 
products. 

(b)  “Pool  plant”  means  a  plant  speci¬ 
fied  in  subparagraph  (1),  (2)  or  (3)  of 
this  paragraph  other  than  that  of  a  pro¬ 
ducer-handler:  Provided,  That  any  plant 
qualified  as  a  pool  plant  pursuant  to  sub- 
paragraph  (2)  of  this  paragraph  in  each 
of  the  months  of  September  through 
February  shall  be  a  pool  plant  for  the  im¬ 
mediately  following  months  of  March 
through  August  unless  the  handler  gives 


written  notice  to  the  market  administra¬ 
tor  on  or  before  the  first  day  of  any  such 
month(s)  that  the  plant  is  a  .nonpool 
plant  for  the  remaining  months  through 
August:  And  provided  further.  That  any 
such  plant  specified  in  subparagraph  (2) 
of  this  paragraph  which  was  a  nonpool 
plant  during  any  month  of  September 
through  February  shall  not  be  a  pool 
plant  in  any  of  the  immediately  follow¬ 
ing  months  of  March  through  August  in 
which  it  is  operated  by  the  same  handler, 
an  affiliate  of  the  handler  or  by  any 
person  who  controls  or  is  controlled  by 
the  handler:  And  provided  also.  That 
notwithstanding  the  preceding  proviso, 
any  plant  which  furnishes  proof  to  the 
market  administrator  that  it  met  the  50 
percent  shipping  requirement  during 
each  of  the  months  of  September  1959  to 
February  1960  inclusive,  shall  retain 
automatically  its  pool  plant  status  dur¬ 
ing  the  period  March  through  August 
1960  unless  the  operator  of  such  plant 
notifies  the  market  administrator  that 
such  status  should  be  terminated. 

(1)  A  plant  which  during  the  month 
disposes  of  not  less  than  10  percent  of 
its  total  receipts  of  milk  directly  from 
dairy  farms  on  routes  as  Class  I  milk 
in  the  marketing  area  smd  not  less  than 
50  percent  of  such  receipts  as  Class  I 
milk  both  inside  and  outside  the  market¬ 
ing  area. 

(2)  A  plant  in  any  month  of  Septem¬ 
ber  through  February  in  which  not  less 
than  50  percent,  and  in  any  month  of 
March  through  August  in  which  not  less 
than  40  percent,  of  its  receipts  of  milk 
from  dairy  farmers,  is  moved  to  a  plant 
which  disposes  of  not  less  than  10  per¬ 
cent  of  its  receipts  from  dairy  farms  and 
from  other  plants  on  routes  as  Class  I 
milk  in  the  marketing  area  and  not  less 
than  50  percent  of  such  receipts  as  Class 
I  milk  both  inside  and  outside  the  mar¬ 
keting  area:  Provided,  That  in  the  case 
of  a  handler  operating  a  pool  plant  qual¬ 
ified  pursuant  to  subparagraph  (1)  of 
this  paragraph  and  two  or  more  plants 
approved  by  the  appropriate  health  au¬ 
thority  in  the  marketing  area  as  a  source 
of  supply  for  such  plant,  such  supply 
plants  shall  be  considered  as  a  imit 
(system)  for  purposes  of  plant  qualifica¬ 
tion  under  this  paragraph  upon  written 
notice  to  the  market  administrator  by 
the  handler  designating  the  plants  to  be 
included  and  the  period  during  which 
such  designation  shall  apply.  Such  no¬ 
tice  or  notice  of  changes  in  designation 
shall  be  given  on  or  before  the  first  day 
of  the  first  month  to  which  such  notice 
applies. 

(3)  A  manufacturing  plant,  located  in 
the  marketing  area,  from  which  any  fluid 
milk  product  is  moved  to  a  plant  which 
is  a  pool  plant  pmsuant  to  subparagraph 
(1)  of  this  paragraph  if  during  the 
month  not  less  than  90  percent  of  its 
receipts  from  dairy  farmers  are  from 
Baltimore  City  permit  holders  who  are 
members  of  a  cooperative  association  of 
which  70  percent  or  more  of  the  members 
are  producers  whose  milk  is  received  at 
other  pool  plants. 

(c)  “Nonpool  plEUit”  means  any  milk 
manufacturing,  processing  or  bottling 
plant  other  than  a  pool  plant. 


§  1027.4  Definitions  of  milk  and  milk 
products. 

(a)  “Fluid  milk  product”  means  milk, 
skim  milk,  buttermilk,  milk  drinks  (plain 
or  flavored) ,  concentrated  milk,  and  (ex¬ 
cept  eggnog,  milk  shake  mix,  ice  cream 
mix,  evaporated  and  plain  or  sweetened 
condensed  milk  or  skim  milk  and  steri¬ 
lized  products  in  hermetically  sealed 
containers)  any  mixture  in  fluid  form 
of  cream  and  milk  or  sKim  milk  contain¬ 
ing  less  than  12  percent  butterfat  and  50 
percent  of  the  quantity  by  weight  of  any 
such  mixture  containing  at  least  12  per¬ 
cent  but  less  than  18  percent  butterfat. 

(b)  “Producer  milk”  means  all  skim 
milk  or  butterfat  contained  in  milk  re¬ 
ceived  at  a  pool  plant  directly  from  pro¬ 
ducers,  or  Averted  in  accordance  with 
the  provisions  of  §  1027.2(e). 

(c)  “Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  repre¬ 
sented  by  (1)  receipts  (including  any 
Class  II  milk  product  produced  in  the 
handler’s  plant  during  a  prior  month)  in 
a  form  other  than  as  fluid  milk  products 
which  are  reprocessed,  converted  or  com¬ 
bined  with  another  product  during  the 
month,  and  (2)  receipts  from  any  source 
in  the  form  of  fluid  milk  products  other 
than  as  producer  milk  or  from  pool 
plants  and  opening  inventory. 

(d)  “Base  milk”  means  milk  received 
at  a  pool  plant  from  a  producer  during 
any  of  the  months  of  March  through 
June  which  is  not  in  excess  of  such  pro¬ 
ducer’s  daily  base  computed  pursuant 
to  §  1027.63  multiplied  by  the  number  of 
days  in  such  month  on  which  such  pro¬ 
ducer’s  milk  was  received  at  such  pool 
plant:  Provided,  That  with  respect  to  any 
producer  on  every-other-day  delivery, 
the  days  of  nondelivery  shall  be  con¬ 
sidered  as  days  of  delivery  for  purpose 
of  this  paragraph  and  of  §  1027.63. 

(e)  “Excess  milk”  means  milk  received 
at  a  pool  plant  from  a  producer  during 
any  of  the  months  of  March  through 
June  which  is  in  excess  of  base  milk  re¬ 
ceived  from  such  producer  during  such 
month. 

Market  Administrator 
§  1027.20  Designation. 

The  agency  for  the  administration  of 
this  part  shall  be  a  “market  adminis¬ 
trator”  selected  by  the  Secretary.  He 
shall  be  entitled  to  such  compensation 
as  may  be  determined  by,  and  shall  be 
subject  to  removal  at  the  discretion  of, 
the  Secretary. 

§  1027.21  Powers. 

The  market  administrator  shall  have 
the  following  powers  with  respect  to  this 
part: 

(a)  To  administer  its  terms  and  pro¬ 
visions; 

(b)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations; 
and 

(d)  To  reconunend  amendments  to  the 
Secretary. 

§  1027.22  Duties. 

The  market  administrator  shall*  per¬ 
form  all  duties  necessary  to  administer 
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the  terms  and  jMxivlsions  of  this  part,  in¬ 
cluding  but  not  limited  to  the  following: 

(a)  Within  45  days  foUowing  the  date 
on  which  he  enters  upon  his  duties,  or 
such  lesser  period  as  may  be  prescribed 
by  the  Secretary,  execute  and  deliver  to 
the  Secretary  a  bond,  effective  sis  of  the 
date  on  which  he  enters  upon  his  duties 
and  conditioned  upon  the  fsuthful  per- 
formsmce  of  such  duties,  in  an  sunount 
and  with  surety  thereon  satisfactory  to 
the  Secretary; 

(b)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  its  terms  and 
provisions; 

(c)  Obtain  a  bond  in  a  reasonable 
amount  and  with  reasonable  surety 
thereon,  covering  each  employee  who 
handles  funds  entrusted  to  the  market 
administrator; 

(d)  Pay  out  of  the  fundjs  received  pur¬ 
suant  to  §  1027.88, 

(1)  The  cost  of  his  bond  and  the  bonds 
of  his  employees, 

(2)  His  own  compensation,  and 

(3)  All  other  expenses,  except  those 
incurred  under  §  1027.87,  necessarily  in¬ 
curred  by  him  in  the  maintenance  and 
functioning  of  his  office  and  in  the  per¬ 
formance  of  his  duties; 

(e)  Keep  such  books  and  records  as  will 
clearly  reflect  the  transactions  provided 
for  in  this  part.  and.  upon  request  by  the 
Secretary  surr«ider  the  same  to  such 
other  person  as  the  Secretary  may  desig¬ 
nate; 

(f)  Publicly  announce  at  his  discre¬ 
tion.  unless  otherwise  directed  by  the 
Secretary,  by  posting  in  a  consmeuous 
place  in  his  office  and  by  such  other 
means  as  he  deems  appropriate,  the 
name  of  any  person,  w’ho  after  the  date 
upon  which  he  is  required  to  perform 
such  acts,  has  not  made  reports  pursuant 
to  §  1027.30  or  payments  pursuant  to 
S§  1027.80  through  1027.88; 

(g)  Submit  his  books  and  records  to 
examination  by  the  Secretary,  and  fur¬ 
nish  such  information  and  reports  as  the 
Secretary  may  request; 

(h)  Verify  all  reports  and  pa3rments  of 
each  handler,  by  audit,  if  necessary,  of 
such  handler’s  records  and  of  the  records 
of  any  other  handler  or  person  upon 
whose  utilization  the  classffication  of 
skim  milk  and  butterfat  for  such  handler 
depends; 

(i>  Prepare  and  make  available  for  the 
benefit  of  producers,  consraners,  and 
handlers,  such  general  statistics  and  in¬ 
formation  concerning  the  operation  of 
this  part  as  do  not  reveal  confidential 
information; 

(j)  On  or  before  the  date  specified, 
publicly  announce  by  posting  in  a  con¬ 
spicuous  place  in  his  office  and  by  such 
other  means  as  he  deems  appropriate, 
the  following: 

(1)  The  5th  day  of  each  month,  the 
Class  I  price  computed  pursuant  to 
S  1027.50(a)  for  the  current  month,  and 
the  Class  II  price  computed  pursuant  to 
§  1027.50(b)  and  the  handler  butterfat 
differentials  computed  pursuant  to 
S  1027.51,  both  for  the  preceding  month; 
and 

(2)  The  11th  day  of  each  month,  the 
uniform  price  computed  pursuant  to 
§  1027.71,  or  the  base  and  excess  prices 


computed  pursuant  to  S  1027.72  and  the 
producer  butterfat  differwitial  computed 
pursuant  to  9  1027.81,  all  for  the  preced¬ 
ing  month;  and 

(k)  On  or  before  the  1 1th  day  after  the 
end  of  each  month,  report  to  each  co¬ 
operative  association  which  so  requests, 
the  class  utilization  of  milk  purchased 
from  such  association  or  delivered  to  the 
pool  plant (s)  of  each  handler  by  pro¬ 
ducers  who  are  members  of  such  coop¬ 
erative  association.  For  the  purpose  of 
this  report,  the  milk  so  purchased  or  re¬ 
ceived  shall  be  allocated  to  each  class 
in  the  same  ratio  as  all  producer  milk  re¬ 
ceived  by  such  handler  during  such 
month. 

(l)  cm  or  before  March  1.  1960,  and 
on  or  before  February  20th  of  each  year 
thereafter  notify: 

(1)  Each  cooperative  association  of 
the  daily  base  established  by  each  pro¬ 
ducer  member  of  such  association; 

(2)  Each  nonmember  producer  of  the 
daily  base  established  by  such  producer. 

Reports.  Records  and  Faciuttbs 

§  1027.30  Reports  of  reeeipts  and  utili- 
xatitm. 

fa)  On  or  before  the  7th  day  after  the 
end  of  each  month,  or  not  later  than  the 
8th  day  after  the  end  of  the  month  if  the 
report  required  by  this  paragraph  is  de¬ 
livered  in  person  to  the  office  of  the 
market  administrator,  each  cooperative 
association  in  its  capacity  as  a  handler 
and  each  handler  with  respect  to  each  of 
his  pool  plants  shall  report  for  such 
month  to  the  market  administrator  in 
the  detail  and  on  forms  prescribed  by  the 
market  administrator  as  follows: 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in,  (i)  receipts  of 
producer  milk  (including  such  handler’s 
own  production),  (ii)  receipts  of  fluid 
milk  products  from  other  pool  plants 
and  (iii)  receipts  of  other  source  milk; 

(2)  Inventories  of  fluid  milk  products 
on  hand  at  the  beginning  and  end  of 
the  month;  and 

(3)  The  utilization  of  all  skim  milk 
and  butterfat  required  to.  be  reported 
pursuant  to  this  paragraph. 

(b)  Each  handler  operating  a  non¬ 
pool  plant  from  which  fluid  milk  prod¬ 
ucts  are  disposed  of  on  routes  as  Class 
I  milk  in  the  marketing  area  shall,  unless 
otherwise  directed  by  the  market  admin¬ 
istrator,  report  for  such  plant  at  the 
same  time  and  in  the  same  manner  pre¬ 
scribed  for  a  pool  handler  in  paragraph 

(a)  of  this  section. 

(c)  Except  as  provided  in  paragraph 

(b)  of  this  section  each  nonpool  han¬ 
dler  shall  make  reports  to  the  market 
administrator  at  such  time  and  in  such 
manner  as  the  market  administrator 
may  prescribe. 

§  102731  Other  reports. 

(a)  Each  pool  handler,  shall  report 
to  the  market  administrator  in  the  detail 
and  on  forms  prescribed  by  the  market 
administrator  as  follows: 

(1)  On  or  before  the  20th  day  after 
the  end  of  the  month,  for  each  of  his 
pool  plants,  his  producer  pa3Toll  for  such 
month,  which  shall  show  for  each  pro¬ 
ducer:  (i)  His  name  and  address,  (ii) 
the  total  pounds  of  milk  received  from 


such  producer,  (iii)  the  average  butter¬ 
fat  content  of  such  milk,  and  (iv)  the  net 
amoimt  of  the  handler’s  payment,  to¬ 
gether  with  the  price  paid  and  the 
amount  and  nature  of  any  deduction; 

(2)  On  or  before  the  first  day  other 
source  milk  is  received  at  his  pool 
plant(s)  in  the  form  of  any  fluid  milk 
product;  his  Intention  to  receive  such 
product  and  on  or  before  the  last  day 
such  product  is  received,  his  intention  to 
discontinue  receipt  of  such  product;  and 

(3)  Such  other  information  with  re¬ 
spect  to  receipts  and  utilization  of  but¬ 
terfat  and  skim  milk  as  the  market  ad¬ 
ministrator  shall  prescribe. 

(b)  Promptly  after  a  producer  moves 
from  one  farm  to  another,  or  starts  or 
resumes  deliveries  to  any  of  a  handler’s 
pool  plants,  the  handler  shall  file  with 
the  market  administrator  a  report  stat¬ 
ing  the  producer’s  name  and  post  office 
address,  the  date  on  which  the  change 
took  place,  and  the  farm  and  plant  loca- 
ti<m  involved. 

(c)  Each  pool  handler  who  receives 
milk  during  the  month  from  producers 
for  which  payment  is  to  be  made  to  a 
cooperative  association  pursuant  to 
§  1027.80(b)  shall  on  or  before  the  11th 
day  after  the  end  of  each  month  report 
to  such  cooperative  association  concern¬ 
ing  each  producer-member  of  such  co¬ 
operative  association  from  whom  he  re¬ 
ceived  milk  during  the  month  as  follows : 

(1)  The  name,  address  and  code  num¬ 
ber,  if  any; 

(2)  The  total  deliveries  and  the  num¬ 
ber  of  days  on  which  delivery  was  made; 

(3)  The  average  butterfat  test  of  the 
milk  delivered;  and 

(4)  The  nature  and  amount  of  any 
deductions  to  be  made  in  payments  due 
such  producer. 

(d)  Each  pool  handler  dumping  skim 
milk  pursuant  to  9  1027.41(b)(3)  shall 
give  the  market  administrator  during 
normal  duty  hours,  not  less  than  three 
hours  advance  notice  of  intention  to 
make  such  disposition  and  of  the  quan¬ 
tities  of  skim  milk  involved. 

§  1027.32  Records  and  facilities. 

Each  handler  shall  maintain  and  make 
available  to  the  market  administrator 
during  the  usual  hours  of  business  such 
accounts  and  records  of  his  operations 
togeth^  with  such  facilities  as  are 
necessary  for  the  market  administrator 
to  verify  or  establish  the  correct  data  for 
each  month,  with  respect  to: 

(a)  The  receipt  and  utilization  of  all 
skim  and  butterfat  handled  in  any  form; 

(b)  The  weights  and  tests  for  butterfat 
and  other  content  of  all  milk  and  milk 
products  handled; 

(c)  The  pounds  of  skim  milk  and  but¬ 
terfat  contained  in  or  represented  by 
all  items  in  inventory  at  the  beginning 
and  end  of  each  month  required  to  be 
reported  pursuant  to  9  1027.30(a)  (2) ; 
and 

(d)  Payments  to  producers  and  co¬ 
operative  associations,  including  any  de¬ 
ductions.  and  the  disbursement  of  money 
so  deducted. 

§  1027.33  Retention  of  records. 

All  books  and  records  required  under 
this  part  to  be  made  available  to  the 
market  administrator  shall  be  retained 
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by  the  handler  for  a  period  of  three 
years  to  begin  at  the  end  of  the  month 
to  which  such  books  and  records  pertain: 
Provided,  That  if  within  such  three- 
year  period,  the  market  administrator 
notifies  the  handler  in  writing  that  the 
retention  of  such  books  and  records,  is 
necessary  in  connection  with  a  proceed¬ 
ing  under  section  8c(15)(A)  of  the  Act 
or  a  court  action  specified  in  such  notice, 
the  handler  shall  retain  such  books  and 
records,  or  specified  books  and  records, 
until  further  notification  from  the 
market  administrator.  In  either  case, 
the  market  administrator  shall  give  fur¬ 
ther  written  notification  to  the  handler 
promptly  upon  the  termination  of  the 
litigation  or  when  the  records  are  no 
longer  necessary  in  connection  therewith. 

Classification  of  Milk 

§  1027.40  Skim  milk  and  butterfat  to  be 
rlasedfied. 

All  skim  milk  and  butterfat  received 
within  the  month  at  pool  plants  and 
which  are  required  to  be  reported  pur¬ 
suant  to  §  1027.30  shall  be  classified  by 
the  market  administrator  in  accordance 
with  the  provisions  of  §§  1027.41  through 
1027.46. 

§  1027.41  Oasses  of  utilization. 

Subject  to  the  conditions  set  forth  In 
S§  1027.42  to  1027.46  the  classes  of  utili¬ 
zation  shall  be  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  (including  tnat  used  to  pro¬ 
duce  concentrated  milk  and  reconsti¬ 
tuted  or  fortified  skim  milk)  and  butter¬ 
fat: 

(1)  Disposed  of  in  the  form  of  fluid 
milk  products  except  as  provided  in  para¬ 
graph  (b)  (2)  and  (3)  of  this  section, 
and 

(2)  Not  specifically  accounted  for  as 
Class  n  milk. 

(b)  Class  II  milk.  Class  11  milk  shall 
be  all  skim  milk  and  butterfat  (1)  used 
to  produce  any  product  other  than  those 
designated  as  Class  I  milk  pursuant  to 
paragraph  (a)(1)  of  this  section;  (2) 
disposed  of  for  livestock  feed;  (3)  con¬ 
tained  in  the  skim  dumped  if  the  con¬ 
ditions  of  §  1027.31(d)  are  met  by  the 
handler;  (4)  contained  in  inventory  of 
fiuid  milk  products  on  hand  at  the  end 
of  the  month;  (5)  in  actual  plant  shrink¬ 
age  not  to  exceed  two  percent  of  skim 
milk  and  butterfat,  respectively,  in  pro¬ 
ducer  milk;  and  (6)  in  shrinkage  of 
other  source  milk. 

§  1027.42  Shrinkage. 

The  market  administrator  shall  allo¬ 
cate  shrinkage  of  each  pool  plant  as 
follows: 

(a)  Compute  the  total  shrinkage  of 
skim  milk  and  butterfat,  respectively; 
and 

(b)  Allocate  the  resulting  amounts  pro 
rata  to  skim  milk  and  butterfat,  respec¬ 
tively,  in  receipts  of  producer  milk  and 
other  source  milk. 

§  1027.43  Responsibility  of  handlers 
and  the  reclassification  of  milk. 

(a)  All  skim  milk  and  butterfat  shall 
be  Class  I  milk  imless  the  handler  who 
first  receives  such  skim  milk  or  butterfat 
proves  to  the  market  administrator  that 


such  skim  milk  or  butterfat  should  be 
classified  otherwise;  and 

(b)  Any  skim  milk  or  butterfat  shall 
be  reclassified  if  verification  by  the  mar¬ 
ket  administrator  discloses  that  the 
original  classification  was  incorrect. 

§  1027.44  Transfers. 

Skim  milk  or  butterfat  disposed  of 
during  the  month  from  a  pool  plant  shall 
be  classified: 

(a)  As  Class  I  milk  if  transferred  in 
the  form  of  any  fiuid  milk  product  to 
the  pool  plant  of  another  handler  unless 
utilization  as  Class  n  milk  is  claimed 
in  the  reports  submitted  for  both  pool 
plants  for  the  month  to  the  market  ad¬ 
ministrator  pursuant  to  §  1027.30(a) : 
Provided,  That  the  skim  milk  or  butter¬ 
fat  so  classified  as  Class  II  milk  shall  be 
limited  to  the  amount  thereof  remaining 
in  Class  n  milk  in  the  transferee  plant 
after  the  allocation  of  other  source  milk 
pursuant  to  §  1027.46  and  any  additional 
amounts  of  such  skim  milk  or  butterfat 
shall.be  classified  as  Class  I  milk:  And 
provided  further.  That  if  either  or  both 
pool  plants  have  receipts  of  other  source 
milk,  the  skim  milk  or  butterfat  so  trans¬ 
ferred  shall  be  classified  at  both  plants 
so  as  to  allocate  the  greatest  possible 
Class  I  utilization  to  the  producer  milk 
at  both  plants. 

(b)  As  Class  I  milk  if  transferred  or 
diverted  in  the  form  of  any  fiuid  milk 
product  to  a  producer-handler. 

(c)  As  Class  I  milk  if  transferred  in 
packaged  form  to  a  nonpool  plant  in  the 
form  of  any  fiuid  milk  product. 

(d)  As  Class  I  milk  if  transferred  or 
diverted  in  bulk  in  the  form  of  any 
fiuid  milk  product  to  a  nonpool  plant, 
(other  than  the  plant  of  a  producer- 
handler)  to  the  extent  of  the  disposition 
of  skim  milk  and  butterfat,  respectively, 
from  such  plant  on  routes  as  Class  I  milk 
in  the  marketing  area:  Provided,  That 
any  remaining  amount  of  such  transfer 
or  diversion  shall  be  allocated  to  the 
highest  utilization  remaining  in  the 
transferee  plant  after  the  prior  assign¬ 
ment  of  receipts  at  such  plant  from  dairy 
farmers  who  the  market  administrator 
determines  constitute  its  regular  source 
of  supply. 

(e)  Except  as  provided  in  paragraph 
(d)  of  this  section  as  Class  I  milk  if 
transferred  or  diverted  in  bulk  in  the 
form  of  any  fiuid  milk  product  to  a  non¬ 
pool  plant,  located  less  than  300  miles 
from  the  City  Hall  in  Baltimore,  Mary¬ 
land,  unless  (1)  the  handler  claims 
Class  n  utilization  in  his  report  sub¬ 
mitted  pursuant  to  §  1027.30(a) ;  (2)  the 
operator  of  the  transferee  plant  main¬ 
tains  books  and  records  showing  the 
utilization  of  all  skim  milk  and  butterfat 
at  such  plant  which  are  made  available 
if  requested  by  the  market  administrator 
for  the  purpose  of  verification;  and  (3) 
an  equivalent  Class  II  utilization  was 
available  in'  such  plant  after  the  assign¬ 
ment  of  receipts  at  such  plant  from  other 
Federal  order  plants  in  the  class  to  which 
assigned  imder  such  other  order(s) : 
Provided,  That  if  upon  inspection  of  the 
records  of  such  plant  it  is  found  that 
an  equivalent  utilization  of  skim  milk 
and  butterfat  was  not  available  the  re¬ 
maining  pounds  shall  be  classified  as 
Class  L 


(f)  As  Class  I  milk  if  transferred  or 
diverted  in  bulk  in  the  form  of  any  fiuid 
milk  products  to  a  nonpool  plant  located 
more  than  300  miles  from  the  City  Hall 
in  Baltimore,  Maryland. 

§  1027.45  Computation  of  (tkim  milk 
and  butterfat  in  each  class. 

For  each  month,  the  market  adminis¬ 
trator  shall  correct  for  mathematical 
and  for  other  obvious  errors  the  reports 
of  receipts  and  utilization  submitted  pur¬ 
suant  to  §  1027.30(a)  for  each  pool  plant 
of  each  handler  and  shall  compute  the 
pounds  of  skim  milk  and  butterfat  in 
Class  I  milk  and  Class  II  milk  for  such 
handlers:  Provided,  That  if  any  of  the 
water  contained  in  the  milk  from  which 
a  product  is  made  is  removed  before  the 
product  is  utilized  or  disposed  of  by  a 
handler,  the  pounds  of  skim  milk  dis¬ 
posed  of  in  such  product  shall  be  con¬ 
sidered  to  be  a  quantity  equivalent  to 
the  nonfat  milk  solids  contained  in  such 
product  plus  all  of  the  water  originally 
associated  with  such  solids. 

§  1027.46  Allocation  of  skim  milk  and 
butterfat  classified. 

After  making  the  computations  pur¬ 
suant  to  §  1027.45,  the  market  adminis¬ 
trator  shall  determine  the  classification 
of  producer  milk  received  at  each  pool 
plant  as  follows: 

(а)  Skim  milk  shall  be  allocated  in 
the  following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  II  milk  the  pounds 
of  skim  milk  in  producer  milk  classified 
pursuant  to  §  1027.41(b)  (5) ; 

(2)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class,  in 
series  beginning  with  Class  II  milk,  the 
pounds  of  skim  milk  in  other  source  milk 
received  during  the  month  in  a  form 
other  than  fiuid  milk  products; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class,  in  se¬ 
ries  beginning  with  Class  II  milk,  the 
pounds  of  skim  milk  in  other  source 
milk  received  in  the  form  of  any  fiuid 
milk  product  from  plants  which  are  not 
fully  subject  to  the  pricing  provisions  of 
another  order  issued  pursuant  to  the 
Act; 

(4)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class,  in  se¬ 
ries  beginning  with  Class  n  milk,  the 
poimds  of  skim  milk  in  other  source  milk 
in  bulk  receipts  in  the  form  of  any  fiuid 
milk  product  from  plants  which  are  fully 
subject  to  the  pricing  provisions  of  an¬ 
other  order  issued  pursuant  to  the  Act; 

(5)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  II  milk,  in  excess 
of  the  pounds  of  skim  milk  in  inventory 
of  fiuid  milk  products  on  hand  at  the  end 
of  the  month,  the  pounds  of  skim  milk  in 
Inventory  of  such  products  on  hand  at 
the  beginning  of  the  month:  Provided, 
That  if  the  pounds  of  skim  milk  in  such 
beginning  inventory  is  greater  than  the 
remaining  Class  II  milk  utilization  the 
difference  shall  be  subtracted  from  the 
pounds  of  skim  milk  remaining  in  Class 
I  milk ; 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  I  milk  the 
pounds  of  skim  milk  in  packaged  fiuid 
milk  products  received  from  fully  regu¬ 
lated  plants  under  the  provisions  of  an¬ 
other  order  issued  pursuant  to  the  Act; 
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(7)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
poimds  of  skim  milk  received  from  the 
pool  plants  of  other  handlers  in  the  form 
/Of  fluid  milk  products  according  to  the 
classification  determined  pursuant  to 
S  1027.44(a) ; 

»  (8)  Add  to  the  remaining  poimds  of 
skhn  milk  in  Class  II  the  pounds  of  skim 
milk  subtracted  pursuant  to  subpara¬ 
graph  (1)  of  this  paragraph;  and 

(9)  If  the  remaining  pounds  of  skim 
milk  in  both  classes  exceed  the  pounds 
of  skim  milk  contained  in  producer  milk, 
subtract  such  excess  from  the  remain¬ 
ing  pounds  of  skim  milk  in  each  class  in 
series  beginning  with  Class  n  milk.  Any 
amount  so  subtracted  shall  be  known  as 
“overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  same  procedure  out¬ 
lined  for  skim  milk  in  paragraph  (a)  of 
this  section;  and 

(c)  Add  the  pounds  of  skim  milk  and 
the  pounds  of  butterfat  allocated  to  pro¬ 
ducer  milk  in  each  class  computed  pur¬ 
suant  to  paragraphs  (a)  and  (b)  of  this 
section  and  determine  the  weighted  av¬ 
erage  butterfat  content  of  each  class. 


average  Grade  A  (92-seore)  butter  price 
at  New  York  as  reported  by  the  Depart¬ 
ment  for  the  month  for  which  payment 
is  to  be  made  less  17  c^ts; 

(2)  Skim  milk.  The  average  of  carlot 
prices  per  pound  for  nonfat  dry  milk, 
spray  and  roller  process,  respectively,  for 
human  consumption,  f.o.b.  manufactur¬ 
ing  plants  in  the  Chicago  area,  as  re¬ 
ported  for  the  period  from  the  26th  day 
of  the  preceding  month  through  the  25th 
day  of  the  current  month  by  the  Depart-' 
ment  shall  determine  the  skim  values  as 
follows: 

Average  price  per  pound  of 
nonfat  dry  milk  (spray 
and  roller  process) 

$0.0065  or  below _ 

$0.066-$0.076 _ 

$0.076-$0.085 _ 

$0.086-$0.095 _ 

$0.096-$0.105 _ 

$0.106-$0.115 _ 

$0.116-$0.125 _ 

$0.126-$0.135 _ 

$0.136-$0.145 . 

$0.14e-$0.155 _ 

$0.15S-$0.165 _ 

$0.166-$0.175 _ 

$0.176-$0.185 _ 

$0,186-$0.195 _ 


Skim  value 


$0. 075 
.150 
.225 
.300 
.375 
.450 
.525 
.600 
.675 
.750 
.825 
.900 
.975 


MmocuM  Prices 
§  1027.50  Class  prices. 

Subject  to  the  provisions  of  5§  1027.51 
and  1027.52  each  handler  shall  pay,  at 
the  time  and  in  the  manner  set  forth  in 
§  1027.80  for  each  hundredweight  of  milk 
containing  3.5  percent  butterfat  received 
at  his  pool  plant (s)  during  the  month 
from  producers  or  a  cooperative  associa¬ 
tion  not  less  than  the  following  prices 
per  hundredweight  for  the  respective 
Quantities  of  milk  in  each  class  computed 
pursuant  to  §  1027.46. 

^  (a)  Class  I  price.  During  the  flrst  18 
months  from  the  effective  date  of  this 
part  the  price  for  Class  I  milk  shall  be 
$5.55  for  the  months  of  July  through 
February  $5.10  for  the  months  of 
March  through  June:  Provided,  That 
such  price  in  any  month  shall  be  adjusted 
to  reflect  the  deviation  of  the  average  of 
the  Federal  order  Class  I  prices  for  the 
Philadelphia,  New  York  and  Chicago 
markets  for  such  month  from  such  aver¬ 
age  price  in  the  corresponding  month  of 
1958,  as  follows: 


Three-market  average  devla-  Class  I  price 
tion  frcan  corresponding  adlustment 

month  of  1958  (cents),  {cents) 
plus  or  minus:  plus  or  minus 

0-15 _  0 

15.1- 35 _  20 

85.1- 55 _  40 

55.1- 75 _  60 

75.1- 95 _  80 


(b)  Class  II  price.  The  price  for  Class 
n  milk  shall  be  the  sum  of  the  values  of 
butterfat  and  skim  milk  computed  as 
follows : 

(1)  Butterfat.  Add  all  weekly  quota¬ 
tions  per  40-quart  can  of  40  percent  sweet 
cream  approved  for  Pennsylvania  and 
New  Jersey  in  the  Philadelphia  market 
as  reported  each  week  ending  within  the 
month  by  the  Department,  divide  by  the 
number  of  quotations,  subtract  $2.00, 
divide  by  33.48,  multiply  by  3.5:  Provided, 
That  such  butterfat  value  shall  not  be 
less  than  3.5  times  120  percent  of  the 


§  1027.51  Butterfat  differentials  to  han¬ 
dlers. 

For  milk  containing  more  or  less  than 

3.5  percent  butterfat,  the  class  prices 
pursuant  to  §  1027.50  shall  be  increased 
or  decreased,  respectively,  for  each  one- 
tenth  of  one  percent  butterfat  content 
variation  from  3.5  percent,  by  the  appro¬ 
priate  rate,  rounded  to  the  nearest  one- 
tenth  cent,  determined  as  follows: 

(a)  Class  I  milk.  Add  all  weekly  quo¬ 
tations  per  40-quart  can  of  40  percent 
fresh  sweet  cream,  approved  for  Penn¬ 
sylvania  and  New  Jersey,  in  the  Philadel¬ 
phia  market  as  reported  each  week  end¬ 
ing  within  the  month  by  the  Department, 
divide  by  the  number  of  quotations  and 
divide  the  resulting  amount  by  334.8: 
Provided,  That  if  the  result  is  less  than 
the  Class  n  differential  determined  pur¬ 
suant  to  paragraph  (b)  In  this  section, 
such  Class  n  differential  shall  also  be 
applicable  to  Class  I  milk;  and 

(b)  Class  II  milk.  Divide  by  35  the 
butterfat  value  determined  pursuant  to 
§  1027.50(b)(1). 

§  1027.52  Location  differentials  to  han¬ 
dlers. 

For  that  milk  received  from  producers 
at  a  pool  plant  located  75  miles  or  more 
from  the  nearer  of  the  City  Hall  in  Balti¬ 
more  or  the  Courthouse  in  Salisbury, 
Maryland,  by  the  shortest  hard-surfaced 
highway  distance  as  determined  by  the 
market  administrator,  and  which  is  as¬ 
signed  to  Class  I  milk,  the  price  specified 
in  S  1027.50(a)  shall  ^  reduced  12  cents 
per  hundredweight  plus  an  additional 

1.5  cents  for  each  additional  10  miles  or 
fraction  thereof  in  excess  of  75  miles: 
Provided,  That  for  the  purpose  of  calcu¬ 
lating  such  location  differential,  prod¬ 
ucts  designated  as  Class  I  milk  which  are 
transferred  between  pool  plants  shall  be 
assigned  flrst  to  any  remainder  of  Class 
n  milk  in  the  transferee  plant  after 
making  the  allocatidns  prescribed  in 
§  1027.46(a)  (1)  through  (5)  and  the 
corresponding  steps  in  §  1027.46(b)  for 


such  plant,  such  assignment  to  th 
transferor  plant  to  be  made  in  sequel 
beginning  with  the  plant  whereiS 
largest  location  differential  is  apjdicti^ 

§  1027.53  Use  of  equivalent  price  m 
index. 

If  for  any  reason  a  price  quotation  » 
Index  required  by  this  part  for 
ing  class  prices  or  for  any  other  purpon 
is  not  available  in  the  manner  describe! 
the  market  administrator  shall 
price  determined  by  the  Secretary  to  be 
equivalent  to  the  price  or  index  which  k 
required. 

Application  of  Proviskmis 
§  1027.60  Producer-handler. 

Sections  1027.40  through  1027.4! 
1027.50  through  1027.52,  1027.62  throM 
1027.64,  1027.70  through  1027.72,  1027.81 
through  1027.89  shall  not  apply  to  | 
producer-handler. 

§  1027.61  Plants  subject  to  other  Fci 
oral  orders. 

A  plant  specified  in  paragraph  (a)  or 
(b)  of  this  section  shall  be  considered  u 
a  nonpool  plant  except  that  the  opoatoi 
of  such  plant  shall,  with  respect  to  thi 
total  receipts  and  utilization  or  dispod. 
tion  of  skim  milk  and  butterfat  at  On 
plant,  make  reports  to  the  market  td, 
ministrator  at  such  time  and  in  such 
manner  as  the  market  administrator 
may  require  and  allow  verifleation  d 
such  reports  by  the  market  admia< 
istrator. 

(a)  Any  plant  qualified  pursuant  to 
§  1027.3(b)  (1)  which  would  otherwise  bi 
subject  to  the  classification  and  i»lciig 
provisions  of  another  order  issu^ 
suant  to  the  Act  unless  a  greater  vobni 
of  Class  I  milk  is  disposed  of  from  sodi 
plant  on  routes  in  this  marketing  arei 
than  in  a  marketing  area  pursuant  to 
such  other  order. 

(b)  Any  plant  qualified  pursuant  to 
§  1027.3(b)  (2)  which  would  otherwise  be 
subject  to  the  classification  and  prictni 
provisions  of  another  order  issued  puna* 
ant  to  the  Act  unless  such  plant  qualified 
as  a  pool  plant  pursuant  to  the  flat 
proviso  in  §  1027.3(b)  for  each  montb 
during  the  preceding  September  througb 
February.  ' 

§  1027.62  Payments  on  other  soam 
milk. 

On  or  before  the  13th  day  after  On 
end  of  each  month,  handlers  shall  mall 
payments  to  producers  through  tbi 
producer-settlement  fund  as  follows: 

(a)  Each  pool  handler  who  received 
other  source  milk  which  is  allocated  to 
Class  I  pursuant  to  §  1027.46  (a)  (2)  sod 
(b)  shall  make  payment  on  the  quantity 
so  allocated  at  the  difference  betwea 
the  Class  n  price  and  the  Class  I  price 
applicable  at  the  location  of  his  pool 
plant  qualified  pursuant  to  S  1027J 
(b)(1). 

(b)  Each  pool  handler  who  received 
other  source  milk  which  is  allocated  to 
Class  I  pursu£uit  to  §  1027.46  (a)  (3)  sad 
(b)  shall  make  paionent  on  the  quanttH 
so  allocated  at  the  difference  between 
the  Class  I  price  and  the  Class  n  price 
applicable  at  the  location  of  the  nearer 
nonpool  plant (s)  (as  determined  by  the 
application  of  the  location  differaitiai 
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mte  pursuant  to  §  1027.52)  from  which 
"  equivalent  amount  of  such  other 
JSirce  milk  was  received. 

(c)  Each  pool  handler  who  received 
source  milk  which  is  allocated  to 

S  I  pursuant  to  §  1027.46  (a)  (4).  or 
and  (b) ,  which  milk  was  not  classi- 
and  priced  as  Class  I  milk  under  such 
oSier  Federal  order,  shall  make  payment 
on  the  quantity  of  such  milk  at  the  dif¬ 
ference  between  the  Class  I  price  and  the 
Class  n  price  applicable  at  the  location 
of  the  nearest  other  Federal  order 
niant(s)  (as  determined  by  the  applica¬ 
tion  of  the  location  differential  rate 
presented  in  §  1027.52)  from  which  an 
equivalent  amount  of  such  other  source 
milk  was  received. 

(d)  Each  handler  operating  a  nonpool 
hlant  which  is  not  subject  to  the  classifi¬ 
cation  and  pricing  provisions  of  another 
order  issued  pursuant  to-  the  Act.  and 
from  which  Class  I  milk  is  disposed  of  on 
routes  in  the  marketing  area  during  the 
month,  shall  make  payment  on  the  quan¬ 
tity  of  skim  milk  and  butterfat  so  dis¬ 
posed  of  which  is  in  excess  of  his  receipts 
of  milk  and  butterfat,  respectively, 
classified  and  priced  as  Class  I  milk 
under  this  or  any  other  Federal  order  at 
the  difference  between  the  Class  I  price 
and  the  Class  n  price  applicable  at  the 
location  of  such  plant. 

(e)  Each  handler  operating  a  nonpool 
plant  which  is  subject  to  the  classifica¬ 
tion  and  pricing  provisions  of  another 
order  issued  pursuant  to  the  Act,  and 
from  which  Class  I  milk  is  disposed  of  on 
routes  in  the  marketing  area  during  the 
month  shall  make  payment  on  any  quan¬ 
tity  of  skim  milk  and  butterfat  so  dis- 
pMed  of  which  was  not  classified  and 
priced  as  Class  I  under  such  other  order, 
at  the  difference  between  the  Class  I  and 
Class  n  price  applicable  at  the  location 
of  such  plant. 


§  1027.63  Computation  of  base  for  each 
producer. 

For  each  of  the  months  of  March 
through  June  of  each  year  the  market 
administrator  shall  compute  a  base  for 
each  producer  as  follows,  subject  to  the 
rules  set  forth  in  §  1027.64: 

(a)  Divide  the  total  pounds  of  milk 
received  by  a  pool  handler  (s)  from  such 
producer  during  the  months  of  July 
through  December  immediately  preced¬ 
ing  by  the  number  of  days  of  such  pro¬ 
ducer’s  delivery  in  such  period,  but  not 
less  than  154  days:  Provided,  That  for 
purposes  of  determining  bases  to  be  effec¬ 
tive  during  the  March-June  period  1960, 
records  of  receipts  at  plants  and  records 
of  the  cooperative  associations  satisfac¬ 
tory  to  the  market  administrator,  shall 
be  used  for  the  period  July  1  through 
Deconber  1959:  And  provided  further. 
That  in  the  case  of  a  producer  on  every- 
other-day  delivery,  the  days  of  nonde¬ 
livery  shall  be  considered  days  of 
delivery  for  purposes  of  this  section. 

§  1027.64  Base  rules. 

The  following  rules  shall  apply  in  con* 
nection  with  the  establishment  of  bases: 

(a)  A  base  computed  pursuant  to 
1 1027.63  may  be  transferred  in  its  en¬ 
tirety  upon  written  notice  to  the  market 
•dministrator  on  or  before  the  last  day 
of  the  month  of  transfer,  but  only  if  a 
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producer  sells,  leases  or  otherwise  con¬ 
veys  his  herd  to  another  producer  and 
it  is  established  to  the  satisfaction  of  the 
market  administrator  that  the  convey¬ 
ance  of  the  herd  was  bona  fide  and  not 
for  the  purpose  of  evading  any  provision 
of  this  part;  ^ 

(b)  If  a  producer  operates  more  than 
one  farm,  each  delivering  milk  to  a  pool 
plant,  he  shall  establish  a  separate  base 
with  respect  to  producer  milk  delivered 
from  each  such  farm. 

(c)  Only  one  base  shall  be  allotted 
with  respect  to  milk  produced  by  one  or 
more  persons  where  the  herd,  land, 
buildings,  and  equipment  used  are  jointly 
owned  or  operated:  Provided,  That  if  a 
base  is  held  jointly,  the  entire  base  shall 
be  transferable  only  upon  the  receipt  of 
an  application  signed  by  all  joint  holders 
or  their  heirs,  or  assigns; 

§  1027.70  Computation  of  the  value  of 
producer  milk  fou*  each  handler. 

For  each  month,  the  market  adminis¬ 
trator’ shall  compute  the  value  of  pro¬ 
ducer  milk  for  each  pool  handler  as 
follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  computed  pursuant 
to  §  1027.46  by  the  applicable  class  price 
and  total  the  resulting  amounts. 

(b)  Add  the  amount  of  any  payments 
due  from  such  handler  pursuant  to 
§  1027.62  (a),  (b)  and  (c). 

(c)  Add  the  amounts  computed  by 
multiplying  the  pounds  of  “overage”  de¬ 
ducted  from  e^h  class  pursuant  to 
§  1027.46  (a)  (9)  and  (b)  by  the  appli¬ 
cable  class  price. 

(d)  Add  the  amount  computed  by 
multiplying  the  difference  between  the 
appropriate  Class  n  price  for  the  pre¬ 
ceding  month  and  the  appropriate  Class 
I  price  for  the  current  month  by  the 
hundredweight  of  producer  milk  classi¬ 
fied  in  Class  n  during  the  preceding 
month  less  allowable  shrinkage  allocated 
pursuant  to  §  1027.46  (a)(1)  and  (b)  in 
such  month,  or  the  hundredweight  of 
milk  subtracted  from  Class  I  pursuant 
to  §  1027.46  (a)  (5)  and  (b)  for  the  cur¬ 
rent  month,  whichever  is  less; 

(e)  Add  the  amount  computed  by 
multiplying  the  difference  between  the 
appropriate  Class  II  price  for  the  pre¬ 
ceding  month  and  the  appropriate  Class 
I  price  for  the  current  month  by  the 
hundredweight  of  milk  allocated  to  Class 

I  pursuant  to  §  1027.46  (a)  (5)  and  (b) 
for  the  current  month  which  is  in  excess 
of  (1)  the  hundredweight  of  milk  for 
which  an  adjustment  was  made  pur¬ 
suant  to  paragraph  (d) ;  and  (2)  the 
hundredweight  of  milk  assigned  to  Class 

II  pursuant  to  §  1027.46  (a)  (4)  and  (b) 
for  the  previous  month  and  which  was 
classified  and  priced  as  Class  I  under  the 
other  Federal  order;  and 

(f)  Add  or  subtract,  as  the  case  may 
be,  an  amount  necessary  to  correct 
errors  discovered  by  the  market  admin¬ 
istrator  in  the  verification  of  reports  of 
such  handler  of  his  receipts  and  utiliza¬ 
tion  of  skim  milk  and  butterfat  for 
previous  months. 

§  1027.71  Computation  of  the  uniform 
price. 

For  each  of  the  months  of  July  through 
February,  the  market  administrator 


shall  compute  the  uniform  price  per 
hundredweight  of  producer  milk  of  3.5 
percent  butterfat  content,  f.o.b.  market 
as  follows: 

(a)  Combine  into  one  total  the  net 
obligations  computed  pursuant  to 
§  1027.70  for  all  handlers  who  made  re¬ 
ports  prescribed  in  §  1027.30(a)  for  the 
month  who  were  not  in  default  of  pay¬ 
ments  pursuant  to  §  1027.84  for  the  pre¬ 
ceding  month; 

(b)  Subtract,  if  the  weighted  average 
butterfat  content  of  producer  milk  in 
paragraph  (a)  is  greater  than  3.5  per¬ 
cent,  or  add,  if  such  average  butterfat 
content  is  less  than  3.5  percent  an 
amount  computed  by  multiplying  the 
amount  by  which  the  average  butterfat 
content  of  such  milk  varies  from  3.5  per¬ 
cent  by  the  producer  butterfat  differen¬ 
tial  computed  pursuant  to  §  1027.81  and 
multiply  the  resulting  figure  by  the  total 
huhdredweight  of  such  milk; 

(c)  Add  an  amount  equal  to  the  sum 
of  deductions  to  be  made  from  producer 
payments  for  location  differentials  pur¬ 
suant  to  §  1027.32 ; 

(d)  Add  an  amount  equal  to  not  less 
than  one-ha^  of  the  unobligated  balance 
on  hand  in  -  the  producer-settlement 
fund; 

(e)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  producer 
milk  included  under  paragraph  (a)  in 
this  section;  and 

Cf)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  amount  com¬ 
puted  pursuant  to  paragraph  (e)  of  this 
section. 

§  1027.72  Price  for  base  milk  and  excess 
milk. 

For  each  of  the  months  of  March 
through  June  the  price  for  base  milk 
and  excess  milk  of  3.5  percent  butterfat 
content,  f.o.b.  market,  shall  be  as  follows: 

(a)  The  price  for  excess  milk  shall  be 
the  Cfiass  n  price  computed  pursuant  to 
§  1027.50(b) ;  and 

(b)  The  price  for  base  milk  shall  be 
the  price  computed  by  the  market  ad¬ 
ministrator  as  follows: 

(1)  Make  the  same  computations  as 
required  pursuant  to  §  1027.71  (a)  through 

(d); 

(2)  Subtract  from  the  resulting  value 
an  amoimt  computed  by  multiplying  the 
total  hundredweight  of  excess  milk  by 
the  excess  price  pursuant  to  paragraph 

(a)  in  this  section; 

(3)  Divide  the  value  obtained  pur¬ 
suant  to  subparagraph  (2)  in  this  para¬ 
graph  by  the  total  hundredweight  of 
base  milk;  and 

(4)  Subtract  from  the  resulting 
amount  not  less  than  4  cents  nor  more 
than  5  cents. 

Payments 

§  1027.80  Time  and  method  of  payment. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  each  pool  handler  on 
or  before  the  15.th  day  after  the  end  of 
each  month  shall  make  payment  to  dbch 
producer  for  milk  which  was  received 
from  such  producer  during  the  month  at 
not  less  than  the  uniform  price  computed 
pursuant  to  §  1027.71  for  the  months  of 
July  through  February  and  at  not  less 
than  the  price  for  base  milk  computed 
pursuant  to  §  1027.72(b)  with  respect  to 
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base  milk  received  from  such  producer, 
and  not  less  than  the  excess  price  deter¬ 
mined  piirsuant  to  §  1027.72(a)  for  ex¬ 
cess  milk  received  from  such  producer 
for  the  months  of  March  through  Jime 
subject  to  the  following  adjustments: 

(1)  The  butterfat  differential  computed 
pursuant  to  §  1027.81,  (2)  less  the  loca¬ 
tion  differential  computed  pursuant  to 
S  1027.82,  and  (3)  less  proper  deductions 
authorized  in  writing  by  such  producer: 
Provided,  That  if  by  such  date  such  han¬ 
dler  has  not  received  full  payment  from 
the  market  administrator  pursuant  to 
§  1027.85  for  such  month,  he  may  reduce 
pro  rata  his  payments  to  producers  by 
not  more  than  the  amount  of  such  im- 
derpayment.  Payment  to  producers 
shall  be  ccnnpleted  thereafter  not  later 
than  the  date  for  making  payments  pur¬ 
suant  to  this  paragraph  next  following 
after  receipt  of  the  balance  due  from  the 
market  administrator; 

(b)  In  the  case  of  a  cooperative  asso¬ 
ciation  which  the  market  administrator 
determines  is  authorized  by  its  producer- 
members  to  collect  payment  for  their 
milk  and  which  has  so  requested  any 
handler  in  writing,  such  handler  shall  on 
or  before  the  day  prior  to  the  date  cm 
which  pasmients  are  due  individual  pro¬ 
ducers.  pay  the  cooperative  association 
for  milk  received  during  the  month 
from  the  producer-members  of  such  as¬ 
sociation  as  determined  by  the  market 
administrator,  an  amount  not  less  than 
the  total  due  such  producer-members  as 
determined  pursuant  to  paragraph  (a) 
of  this  section; 

(c)  In  the  case  of  milk  received  by 
a  handler  from  a  cooperative  association 
in  its  capacity  as  a  handler  such  handler 
shall  on  or  before  the  day  prior  to  the 
date  on  which  payments  are  due  indi¬ 
vidual  producers,  pay  to  such  cooperative 
association  for  milk  so  received  during 
the  month,  an  amount  not  less  than  the 
value  of  such  milk  computed  at  the  appli¬ 
cable  class  prices  for  the  location  of  the 
plant  of  the  buying  handler. 

§  1027.81  Producer  butterfat  differ- 
ential. 

In  making  payments  pursuant  to 
§  1027.80  (a)  or  (b),.the  uniform  prices 
and  the  price  for  base  and  for  excess 
milk  shall  be  adjusted  for  each  one-tenth 
of  one  percent  of  butterfat  content  in 
the  mi^  of  each  producer  above  or  below 
3.5  percent,  as  the  case  may  be,  by  a 
butterfat  differential  equal  to  the  aver¬ 
age  of  the  butterfat  differentials  deter¬ 
mined  pursuant  to  §  1027.51  (a)  and  (b) 
weighted  by  the  poimds  of  butterfat  in 
PH'oducer  milk  in  each  class  and  rounded 
to  the  nearest  full  cent. 

§  1027.82  Location  differential  to  pro¬ 
ducers. 

In  making  pasmnents  to  producers  or 
to  a  cooperative  association  pursuant  to 
§  1027.80(a)  and  in  making  pa3rment  for 
base  milk  pursuant  to  §  1027.80(b)  a 
handler  shall  deduct  with  respect  to  aU 
such  milk  received  at  pool  plants  located 
75  miles  by  shortest  highway  distance 
from  the  nearer  of  the  City  Hall,  Balti¬ 
more,  Maryland,  or  the  Courthouse. 
Salisbury,  Maryland,  as  determined  by 
the  market  administrator,  12  cents  per 
hundredweight  plus  1.5  cents  for  each 


additional  10-mile  distance,  or  fraction 
thereof,  which  such  plant  is  located  from 
such  point. 

§  1027.83  Producer-settlement  fund. 

The  market  administrator  shall  es¬ 
tablish  and  maintain  a  separate  fund 
known  as  the  “producer-settlement 
fimd”  into  which  he  shall  deposit  all 
payments  made  by  handlers  pursuant  to 
§§  1027.62,  1027.84  and  1027.86  and  out 
of  which  he  shall  make  all  payments 
pursuant  to  §§  1027.85  and  1027.86;  Pro¬ 
vided,  That  the  market  administrator 
shall  offset  any  such  pasonent  due  to 
any  handler  against  payment  due  from 
such  handler. 

§  1027.84  Payments  to  tlie  producer- 
settlement  fund. 

On  or  before  the  13th  day  after  the 
end  of  each  month,  each  handler,  in¬ 
cluding  a  cooperative  association  which 
is  a  handler,  shall  pay  to  the  market 
administrator  for  payment  to  producers 
through  the  producer-settlement  fund 
the  amount  by  which  the  net  pool  obli¬ 
gation  of  such  handler  is  greater  than 
the  sum  required  to  be  paid  producers 
by  such  handler  pursuant  to  §  1027.80  (a) 
and  (b). 

§  1027.85  Payments  out  of  the  producer- 
settlement  fund. 

On  or  before  the  13th  day  after  the 
end  of  the  month,  the  market  admin¬ 
istrator  shall  pay  to  each  handler  for 
payment  to  producers  the  amount  by 
which  the  sum  required  to  be  paid  pro¬ 
ducers  by  such  handler  pursuant  to 
§  1027.80  (a)  and  (b)  is  greater  than  the 
net  pool  obligations  of  such  handler: 
Provided,  That  if  the  balance  in  the 
producer-settlement  fund  is  insufficient 
to  make  all  payments  pursuant  to  this 
section,  the  market  administrator  shall 
reduce  uniformly  such  payments  and 
shall  complete  such  payments  as  soon  as 
the  necessary  funds  are  available. 

§  1027.86  Adjustment  of  accounts. 

Whenever  verification  by  the  market 
administrator  of  reports,  or  payments  of 
any  handler  discloses  errors  resulting  in 
money  due  (a)  the  market  administra¬ 
tor  from  such  handler,  (b)  such  handler 
from  the  market  administrator,  or  (c) 
any  producer  or  cooperative  association 
from  such  handler,  the  market  admin¬ 
istrator  shall  promptly  notify  such 
handler  of  any  amount  so  due  and  pay¬ 
ment  thereof  shall  be  made  on  or  before 
the  next  date  for  making  pasrments  set 
forth  in  the  provisions  under  which  such 
error  occurred. 

§  1027.87  Marketing  services. 

(a)  Except  as  set  forth  in  paragraph 
(b)  of  this  section,  each  handler,  in  mak¬ 
ing  payments  directly  to  producers  for 
milk  (other  than  milk  of  his  own  pro¬ 
duction)  pursuant  to  §  1027.80(a)  shall 
deduct  5  cents  per  hundredweight  or 
such  lesser  amount  as  the  Secretary  may 
prescribe  and  shall  pay  such  deductions 
to  the  market  administrator  on  or  before 
the  18th  day  after  the  end  of  the  month. 
Such  money  shall  be  expended  by  the 
market  administrator  t6  provide  market 
information  and  to  verify  the  weights, 
samples  and  tests  of  milk  of  producers 


who  are  not  receiving  such  service  from 
a  cooperative  association;  and  ^ 

(b)  In  the  case  of  producers  for  whoa 
the  Secretary  determines  a  coopera^ 
association  is  actually  performing 
services  set  forth  in  paragraph  (a)  qi 
this  section,  each  handler  shall  |. 

lieu  of  the  deduction  specified  ih 
graph  (a)  of  this  section,  such  deduc- 
tions  from  the  payments  to  be  made  di. 
rectly  to  such  prbducers  pursuant  to 
§  1027.80(a)  as  are  authorized  by  sudi 
producers  on  or  before  the  18th  da? 
after  the  end  of  each  month  and  pa? 
such  deductions  to  the  cooperathi 
rendering  such  services. 


Ti 


§  1027.88  Expense  of  administrating 


As  his  pro  rata  share  of  the  expense  of 
administration  of  this  part,  each  haa- 
dler,  including  any  cooperative  associa¬ 
tion  which  is  a  handler,  shall  pay  to  the 
market  administrator  on  or  before  the 
18th  day  after  the  end  of  the  month,  s 
cents  per  himdredweight  or  such  lesser 
amount  as  the  Secretary  may  prescribe 
for  each  himdredweight  of  skim  milk  and 
butterfat  contained  in  (a)  producer  milk 
(including  such  handler’s  own  farm  pro¬ 
duction)  .  (b)  other  source  milk  at  a  pod 
plant  which  is  allocated  to  Class  I  milk 
pursuant  to  §  1027.46(a)  (2).  (3)  and 
(b) .  or  (c)  Class  I  milk  for  which  a  pay¬ 
ment  is  due  pursuant  to  §  1027.62(d). 


§  1027.89  Termination  of  obligationi. 
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The  provisions  of  this  section  shall 
apply  to  any  obligation  under  this  part 
for  the  payment  of  money. 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under  tte 
terms  of  this  part  shall,  except  as  i»o- 
vided  in  paragraphs  (a)  and  (c),  termi¬ 
nate  two  years  after  the  last  day  of  the 
month  during  which  the  market  admin¬ 
istrator  receives  the  handler’s  utilization 
report  on  the  milk  involved  in  such  obli¬ 
gation,  unless  within  such  two-year 
period  the  market  administrator  notifies 
the  handler  in  writing  that  such  money 
is  due  and  payable.  Service  of  such 
notice  shall  be  complete  upon  mailing  to 
the  handler’s  last  known  address,  and  it 
shall  contain  but  need  not  be  limited  to, 
the  following  information: 

(1)  The  amount  of  the  obligation; 

(2)  The  month(s)  during  which  the 
milk,  with  respect  to  which  the  obliga¬ 
tion  exists,  was  received  or  handled; 
and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  an  association  of 
producers,  the  name  of  such  producer(8) 
or  association  of  producers,  or  if  the 
obligation  is  payable  to  the  market  ad¬ 
ministrator,  the  account  for  which  it  is 
to  be  paid; 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this  part, 
to  make  available  to  the  market  admin¬ 
istrator  or  his  representatives  all  books 
and  records  required  by  this  part  to  be 
made  available,  the  market  administrator 
may,  within  the  two-year  period  pro¬ 
vided  for  in  paragraph  (a)  of  this  sec¬ 
tion,  notify  the  handler  in  writing  of 
such  failure  or  tefusal.  If  the  market 
administrator  so  notifies  a  handler,  the 
said  two-year  period  with  respect  to  such 
obligation  shall  not  begin  until  the  first 
day  of  the  month  following  the  mwith 
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during  which  all  such  books  and  records 
to  such  obligations  are  made 
bailable  to  the  market  administrator 

or  his  representatives ; 

(c)  Notwithstanding  the  provisions  of 
oaragraphs  (a)  and  (b)  of  this  section,  a 
handler’s  obligation  under  this  part  to 

ay  money  shall  not  be  terminated  with 
re^t  to  any  transaction  involving 
fmud  or  willful  concealment  of  a  fact, 
material  to  the  obligation  on  the  part  of 
the  handler  against  whom  the  obligation 
'  is  sought  to  be  imposed ;  and 

(d)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  a  handler 

'  m  money  which  such  handler  claims 
to  be  due  him  under  the  terms  of  this 
part  shall  terminate  two  years  after  the 
OTd  of  the  month  during  which  the  milk 
Involved  in  the  claim  was  received  if  an 
umierpayment  is  claimed,  or  two  years 
after  the  end  of  the  month  during  which 
the  payment  (including  deduction  or  set 
off  by  the  market  administrator)  was 
made  by  the  handler  if  a  refund  on  such 
payment  is  claimed,  unless  such  handler, 
within  the  applicable  period  of  time  files, 
pursuant  to  section  8c(15)  (A)  of  the  Act, 
a  petition  claiming  such  money. 

ErriCTivf:  Time,  Suspension,  or 
Termination 

§1027.90  Effective  time. 

The  provisions  of  this  part,  or  any 
amendment  to  this  part,  shall  become 


effective  at  such  time  as  the  Secretary 
may  declare  and  shall  continue  in  force 
until  suspended  or  terminated,  pursuant 
to  §  1027.91. 

§  1027.91  Suspension  or  termination. 

The  Secretary  may  suspend  or  termi¬ 
nate  this  part  or  any  provision  of  this 
part,  whenever  he  finds  that  this  part 
or  any  provision  of  this  part,  obstructs, 
or  does  not  tend  to  effectuate  the  de¬ 
clared  policy  of  the  Act.  This  part  shall 
terminate,  in  any  event,  whenever  the 
provisions  of  the  Act  authorizing  it  cease 
to  be  in  effect. 

§  1027.92  Ckmtinuing  obligations. 

If  under  the  suspension  or  termination 
of  any  or  all  provisions  of  this  part,  there 
are  any  obligations  thereunder,  the  final 
accrual  or  ascertainment  of  which  re¬ 
quires  further  acts  by  any  person  (in¬ 
cluding  the  market  administrator) ,  such 
further  acts  shall  be  performed  notwith¬ 
standing  such  suspension  or  termination. 

§  1027.93  Liquidation. 

Upon  the  suspension  or  termination 
of  the  provisions  of  this  part,  except  this 
section,  the  market  administrator,  or 
such  liquidating  agent  as  the  Secretary 
may  designate,  shall,  if  so  directed  by 
the  Secretary,  liquidate  the  business  of 
the  market  administrator’s  office,  dispose 
of  all  property  in  his  possession  or  con¬ 
trol,  including  accounts  receivable,  and 
\  , 


execute  and  deliver  all  assignments  or 
other  instruments  necessary  pr  appro¬ 
priate  to  effectuate  any  such  deposition. 
If  the  liquidating  agent  is  so  designated, 
all  assets,  books  and  records  of  the  mar¬ 
ket  administrator  shall  be  transferred 
promptly  to  such  liquidating  agent.  If, 
upon  such  liquidatibn,  the  funds  on  hand 
exceed  the  amounts  required  to  pay  out¬ 
standing  obligations  of  the  office  of  the 
market  administrator  and  to  pay  neces¬ 
sary  expenses  of  liquidation  and  distribu¬ 
tion,  such  excess  shall  be  distributed  to 
contributing  handlers  and  producers  in 
an  equitable  manner.  x 

Miscellaneous  Provisions 
§  1027.100  Agents. 

•nie  Secretary  may  by  designation  In 
writing  name  any  officer  or  employee  of 
the  United  States  to  act  as  his  agent  or 
representative  in  connection  with  any  of 
the  provisions  of  this  part. 

§  1027.101  Separability  of  provisions. 

If  any  provision  of  this  part,  or  its 
application  to  any  pers^  or  circum¬ 
stances  is  held  invalid,  the  application 
of  such  provision  and  of  the  remaining 
provisions  of  this  part,  to  other  persons 
or  circumstances  shall  not  be  affected 
thereby. 

[FJt.  Doc.  59-9956;  Filed,  Nov.  23.  1959; 

8:50  ajn.] 


